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PROPOSED  RULES 


DEPARTMENT  OF  LABOR 
Employment  and  Training  Administration 
[  20  CFR  Parts  651, 653,  658  ] 

SERVICES  TO  MIGRANT  AND  SEASONAL 
FARMWORKERS;  EMPLOYMENT  SERV¬ 
ICE  COMPLAINT  SYSTEM,  MONITORING, 
AND  ENFORCEMENT 

Proposed  Regulations 

Notice  is  hereby  given  that  the  Em¬ 
ployment  and  Training  Administration 
of  the  Department  of  Labor  is  propos¬ 
ing  at  20  CFR  Part  651,  653,  and  658 
regulations  under  the  Wagner-Peyser  Act 
of  1933,  as  amended,  29  UJS.C.  49  et  seq., 
governing  services  to  migrant  and  sea¬ 
sonal  farmworkers  by  the  Federal-State 
public  employment  service  system. 

The  Department  is  also  proposing,  at 
20  CFR  Part  658,  subpart  E,  regulations 
for  the  establishment  and  operation  of 
an  employment  service  complaint  system 
for  the  administrative  handling  of  com¬ 
plaints  alleging  violaticms  of  Employ¬ 
ment  Service  regulations  by  employers  or 
by  the  Emplojonent  Service. 

Finally,  the  Department  is  proposing, 
at  20  CFR  Part  658,  subparts  F,  G,  and 
H  r^rulations  governing  the  monitoring 
of  all  Emplojmaent  Service  activities,  and 
the  enforcement  of  Employment  Service 
regulations. 

The  proposed  regulations  are  part  of 
the  Department’s  current  effort  to  pub¬ 
lish  comprehensive  Employment  Service 
regulations  which  are  intended  to  replace 
the  4,000  page  Employment  Security 
Manual  and  the  multitude  of  Employ¬ 
ment  Service  directives  currently  in 
effect 

Accordingly,  the  proposed  regulations 
are  intended  to  replace  Secs.  1765-1769, 
2000-2008,  and  2056-2059  of  the  Employ¬ 
ment  Security  Manual.  The  prwosed 
regulations  are  also  intended  to  replace 
General  Administrative  Letter  (GAL) 
10-75,  Field  Memorandum  (FM)  376-75, 
and  other  current  directives  governing 
the  provision  and  administration  of 
services  to  migrant  and  seasonal  farm¬ 
workers  including  the  Secretary’s  “13 
Points”  of  April,  1972  to  the  extent  that 
the  “13  Points”  relate  to  Employment 
Service  activities  vmder  the  Wagner- 
Peyser  Act. 

GAL  10-75  and  PM  376-75  were  issued 
as  part  of  the  Department’s  efforts  to 
implement  the  court  order  to  which  the 
Department  consented  in  the  case  of 
NAACP,  Western  Region,  et  oL  v.  Bren¬ 
nan,  et  al..  Civil  Actlwi  No.  2010-72, 
U.S.D.C.,  D.C.,  Aug.  9, 1974.  The  proposed 
regulations  parallel  the  court  order  as 
follows: 

1.  The  proposed  20  CFR  Part  653,  sub¬ 
part  B,  Services  for  Migrant  and  Sea¬ 
sonal  Farmworkers,  (MSFWs)  relates  to 
Sec.  I  of  the  court  order,  “Provision  of 
Service  to  Migrant  and  Seasonal  Farm¬ 
workers”  and  to  Sec.  n  of  the  court  order, 
“Information  System”. 

2.  ’The  proposed  20  CFR  Part  658,  sub¬ 
part  G,  Review  and  Assessment  of  State 
Agency  Compliance  with  Employment 
Service  Regulations,  relates  to  Sec.  m 
of  the  court  order,  “MMiltorlng”,  and 


Sec.  V  of  the  court  order,  “Assurance  of 
State  Compliance  with  Federal  Law”. 

3.  The  proposed  20  CFR  Part  658,  sub¬ 
part  E,  Employment  Service  Complaint 
System,  relates  to  Sec.  IV  of  the  court 
order,  “Complaint  Resolution”. 

4.  The  proposed  20  CFR  Part  658,  sub¬ 
part  H,  Federal  Application  of  Remedial 
Action  to  State  Agencies,  relates  to  Sec. 
V  of  the  .court  order,  “Assurance  of  State 
Compliance  with  Federal  Law”. 

The  proposed  complaint  system  at  20 
CFR  Part  658,  subpait  E,  is  proposed  to 
replace  the  present  relations  at  29 
Part  31  as  they  relate  to  civil  rights 
complaints  imder  the  Wagner-Peyser 
Act. 

The  proposed  regulations  are  also  In¬ 
tended  to  supersede  the  reguhitions  at 
20  CFR  Part  601  to  that  extent  that  the 
regulations  at  Part  601  conflict  with  the 
proposed  regulations. 

Interested  persons  are  Invited  to  sub¬ 
mit  written  comments,  data,  and  argu¬ 
ments  on  the  proposed  regulations  to  the 
Assistant  Secretary  for  Employment  and 
Training,  Attention:  WUllmn  B.  Lewis, 
Administrator,  United  States  Employ¬ 
ment  Service,  Room  8000,  601  O  Street, 
NW.,  Washington,  D.C.  20213  until  No¬ 
vember  5,  1976. 

Accordingly,  it  is  proposed  to  amend 
Utle  20,  CHiapter  V  of  the  Code  of  Fed¬ 
eral  Reflations,  by  adding  the  follow¬ 
ing: 

PART  651— GENERAL  PROVISIONS  GOV¬ 
ERNING  THE  FEDERAL-STATE  EMPLOY¬ 
MENT  SERVICE  SYSTEM 

Sec. 

651.1  Scope  and  purpose  of  the  Federal- 

State  employment  service  system. 

651.2  Basic  structure  of  the  employment 

service  system. 

651.3  Federal  statutes  governing  or  impact¬ 

ing  on  the  employment  service  sys¬ 
tem. 

651 .4  Executive  Orders  affecting  the  employ¬ 

ment  service  system. 

651.5  Format  of  the  regulations  for  the 

employment  service  system. 

651.6  Consolidated  table  of  contents  for 

Parts  651-668. 

651.7  Definitions  of  terms  used  In  Parts 

651-658. 

Adthoritt:  Wagner-Peyser  Act  of  1933,  as 
amended,  29  TT.S.O.  49  et  seq.,  unless  other¬ 
wise  noted. 

§  651.1  Scope  and  purpose  of  the  Fed¬ 
eral-State  employment  service  system. 

(a)  ’The  basic  purpose  of  the  Federal- 
State  employment  service  system  is  to 
provide  a  nationwide  system  of  public 
employment  ofllces  through  which  no-fee 
employment  services  are  provided  to 
workers  who  are  seeking  employment  and 
to  employers  who  are  seeking  Job  appli¬ 
cants.  ’The  basic  employment  service  of 
the  employment  service  system,  there¬ 
fore,  is  the  referral  of  workers  to  Jobs 
through  the  operation,  without  fee,  of  a 
labor-exchange  system. 

(b)  ’The  emplo3ment  service  system 
also  performs  other  functions  related  to 
its  b^ic  labor-exchange  function.  Such 
ancillary  functions  Include  developing 
Job  openings,  assisting  employers  with 
certain  emplojment-related  problems, 
the  processing  of  labor  certification  ap¬ 


plications  for  the  temporary  and  perma¬ 
nent  employment  of  foreign  wortfers  in 
the  United  States,  the  conducting  of  pre¬ 
vailing  wage  surveys,  and  the  perform¬ 
ance  of  other  employment-relat^  activ¬ 
ities  as  set  forth  in  the  regulations  at 
Parts  601-604,  620,  621  and  652-658  of 
this  CHiapter  and  at  29  CFR  Parts  8,  26, 
and  75. 

§  651.2  Basic  structure  of  the  employ¬ 
ment  service  system. 

(a)  dection  1  of  the  Wagner-Peyser 
Act  of  1933  (Act)  established  as  a  com- 
pement  of  the  Department  of  Labor  a 
United  States  Employment'  Service 
(USES).  Section  3(a)  of  the  Act  sets 
forth  the  basic  responsibility  of  the 
USES.  It  states: 

It  shaU  be  the  province  and  duty  of  the 
bureau  (trSES)  to  promote  and  develop  a 
national  system  of  employment  offices  for 
men,  women,  and  juniors  who  are  legally 
qualified  to  engage  In  gainful  occupations. 
Including  employment  counseling  and  place¬ 
ment  services  for  handicapped  persons,  to 
maintain  a  veterans’  service  to  be  devoted 
to  securing  employment  for  veterans,  to 
maintain  a  farm  placement  service,  mid,  in 
the  manner  hereinafter  provided,  to  assist 
in  establishing  and  maintaining  systems  of 
public  employment  offices  In  the  several 
States  and  the  political  subdivisions  thereof 
In  which  there  shall  be  located  a  veterans’ 
employment  service.  ’The  bureau  (USES) 
shall  ^also  assist  In  coordinating  the  public 
employment  offices  throughout  the  country 
and  In  Increasing  their  usefulness  by  devel¬ 
oping  and  prescribing  minimum  standards 
of  efficiency,  assisting  them  In  meeting  prob¬ 
lems  peculiar  to  their  localities,  promoting 
uniformity  In  their  administrative  and  sta¬ 
tistical  procedure,  furnishing  and  publishing 
Information  as  to  opportunities  for  employ¬ 
ment  and  other  Information  of  value  In 
the  operation  of  the  system,  and  maintaining 
a  system  for  clearing  labor  between  the 
several  States. 

(b)  Section  4  of  the  Act  provides  that 
any  State  which  wishes  to  receive  funds 
under  the  Act  must,  through  its  legis¬ 
lature,  accept  the  provisions  of  the  Act 
and  must  designate  or  authorize  the  cre¬ 
ation  of  a  State  agency  vested  with  all 
the  powers  necessary  to  cooperate  with 
the  USES  imder  the  Act. 

(c)  Section  8  of  the  Act  requires  that 
State  agencies  submit  to  the  Secretary 
of  Labor  detailed  plans  for  carrying  out 
the  provisions  of  the  Act  within  the 
State. 

(d)  Section  9  of  the  Act  requires  State 
agencies  to  make  operation^  exp^di- 
ture  reports  as  prescribed  by  the  Secre¬ 
tary  of  Labor.  If  requires-  the  Secretary 
to  monitor  State  agencies  operations  and 
expenditures,  and  authorizes  the  Secre¬ 
tary  to  apply  remedial  actions  to  State 
agencies,  which  have  violated  the  Sec¬ 
retary’s  rules  and  regulations,  after  no¬ 
tice  to  the  State  agency. 

(e)  Section  11  of  the  Act  establishes 
a  Federal  Advisory  Coimcil  to  advise  the 
Secretary  on  the  operation  of  the  em¬ 
ployment  service  system.  It  also  requires 
that  State  agencies  establish  similar  ad¬ 
visory  councils. 

(f)  Section  12  of  the  Act  authorizes 
the  Secretary  to  make  such  rules  and 
regulations  as  may  be  necessary  to  carry 
out  the  provisions  of  the  Act. 


FEDERAL  REGISTER,  VOL.  41,  NO.  194 — TUESDAY,  OCTOBER  5,  1976 


PROPOSED  RULES 


44015 


§651.3  Federal  statutes  governing  or 
impaling  on  the  employment  service 
system. 

(a)  The  Wagner-Peyser  Act  oX  1933, 
as  amended,  29  UJS.C.  49  et  seq.,  sets 
forth  the  b^ic  responsibilities  of  the 
employment  service  system. 

(b)  In  addition  to  Wagner-Peyser  Act 
responsibilities  of  the  employment  serv¬ 
ice  system  is  governed  or  affected  by  the 
following  Federal  statutes: 

(1 )  The  Social  Security  Act,  Titles  III, 
IX  and  XII; 

(2)  38  U.S.C.  Chapters  41  and  42; 

(3)  Titles  VI  and  VH  of  the  Civil 
Rights  Act  of  1964; 

.  (4)  Section  212(a)  (14)  of  the  Immi¬ 
gration  and  Nationality  Act; 

(5)  The  Consolidated  Farm  and 
Rural  Development  Act  of  1972;  and 

(6)  The  Farm  Labor  Contractor  Reg¬ 
istration  Act  of  1963,  as  amended. 

§  651.4  Executive  Orders  affecting  the 
employment  service  system. 

The  following  Executive  Orders  have 
an  impact  upon  the  employment  service 
system: 

..(a)  Executive  Order  10582 — Imple¬ 
menting  the  Buy  American  Act; 

(b)  Executive  Order  10650 — Relating 
to  the  Selection  of  Persons  with  Critical 
Skills  for  Enlistment  in  the  Ready  Re¬ 
serve; 

(c)  Executive  Order  11190 — ^Relating 
to  the  Screening  of  the  Ready  Reserve; 

(d)  Executive  Order  11075 — ^Providing 
for  the  Implementation  of  the  Trade  Ex¬ 
pansion  Act; 

(e)  Executive  Order  11141 — Declaring 
a  Public  Policy  Against  Discrimination 
on  the  Basis  of  Age; 

(f)  Executive  Order  11246 — Relating 
to  Equal  Employment  Opportunity; 

(g)  Executive  Order  11478 — Relating 
to  Equal  Employment  in  the  Federal 
Government; 

(h)  Executive  Order  11307 — ^Providing 
for  the  Coordination  of  Federal  Pro¬ 
grams  Affecting  Agricultural  and  Rural 
Area  Development; 

(i)  Executive  Order  11490 — Relating 
to  Emergency  Preparedness  Functimis; 

(j)  Executive  Order  11575 — Relating 
to  the  Disaster  Relief  Act; 

(k)  Executive  Order  11701 — Relating 
to  Employment  of  Veterans  by  Federal 
Agencies  and  Government  Contractors 
and  Subcontractors. 

§  65}. 5  Format  of  the  regulations  for  tlic 
employment  service  system. 

(a)  Part  651  contains  the  general  pro¬ 
visions  governing  the  Federal-State  em¬ 
ployment  s«wlce  system. 

(b)  Part  652,  when  published,  will  set 
forth  the  basic  requirements  relative  to 
the  establishment  and  organization  of 
State  employment  service  agencies. 

(c)  Part  653  contains  the  requirements 
governing  the  principal  services  of  the 
employment  service  system. 

(d)  Part  654,  when  published,  will  set 
forth  the  provisions  governing  special 
services  of  the  employment  service 
system. 

(e)  Part  655,  when  published,  will  con¬ 
tain  the  labor  certification  process  for 


the  tonporary  employment  of  foreign 
workers  in  the  United  States. 

(f)  Part  656,  when  published,  will  con¬ 
tain  the  regulations  govmilng  the  labm: 
certification  process  for  the  permanent 
employment  foreign  workers  In  the 
United  States. 

(g)  Part  657,  when  published,  will  set 
forth  the  requirranents  for  State  agency 
program  budget  plans.  Including  their  de¬ 
velopment,  sutmlssiOTi,  and  approval, 
and  the  allocation  of  funds  to  the  State 
agencies. 

(h)  Part  658  contains  the  general  ad¬ 
ministrative  provisions  of  the  employ¬ 
ment  service  system,  including  person¬ 
nel,  fiscal,  reporting,  and  nondiscrimina¬ 
tion  standards,  the  employment  service 
complaint  system,  and  monitoring  and 
enforcement  standards. 

§  651.6  Consolidated  tabic  of  contents 
for  Parts  651—658. 

The  table  of  contents  for  Parts  651-658 
is  as  follows: 

Part  651 — General  Provisions  Governing 
THE  Federal-State  Employment  Service 
System 

Sec. 

651.1  Scope  and  purpose  of  the  Federal- 

State  employment  service  system. 

651.2  Basic  structure  of  the  employment 

ser-'ce  system. 

651.3  Federal  statutes  governing  or  impact¬ 

ing  on  the  employment  service  sys¬ 
tem. 

651.4  Executive  Orders  affecting  the  em¬ 

ployment  service  system. 

651.5  Format  of  the  regulations  for  the  em¬ 

ployment  service  system. 

651.6  Consolidated  table  of  contents  for 

Parts  051-658. 

651.7  Definitions  of  terms  used  in  Parts  651- 

658. 

Part  652 — ^Babic  Organization  of  the 
Employment  Service  System  [Reserved] 

Part  653 — Services  of  the  Employment 
Service  System 

subpart  a — BASIC  SERVICES  OF  THE 
EMPLOYMENT  SERVICE  SYSTEM  [RESBIVED] 

SUBPART  B — smVICES  FOR  MIGRANT  AND 
SEASONAL  FARMWORKERS  (MSFWS) 

653.100  Purpose  and  scope  of  subpart. 

653.101  Provision  of  services  to  migrant  and 

seasonal  farmworkers  (MSFWs). 

653.102  Job  Bank  services. 

653.103  MSFW  Job  applications. 

653.104  Job  applications  of  MSFW  families 

and  crew  members. 

653.105  Situations  requiring  neither  full  ap¬ 

plications  nor  waivers. 

653.106  ES  day-haul  responsibilities. 

653.107  Outreach. 

653.108  Requirements  for  domestic  agricul¬ 

tural  Intrastate  and  interstate  Job 
orders. 

653.109  Changes  in  crop  situations. 

653.110  Monitoring  of  employers  by  State 

agencies. 

653.111  State  agency  self-monitoring. 

653.112  Data  collection. 

653.113  Disclosure  of  data. 

653.114  State  agency  staffing  requirements. 

653.115  State  agency  program  budget  plans. 

Part  654 — Special  Responsibilities  of  the 
Employment  Service  System  [Resoived] 

Part  655 — ^Labor  Certification  Process  for 
the  Temporary  Employment  of  Aliens  in 
THE  United  States  [Reserved] 


Part  656 — ^Labor  Cixtifxcation  Process  for 
THE  Permanent  Employment  of  Aliens  in 
THE  United  States  [Reserved] 

Part  657 — ^Provibioms  Governing  Grants  to 
State  Agencies  for  Employment  Sixvices 
Activities  [Reserved] 

Part  658 — ^Administrative  Provisions 
Governinc  the  Employment  Sbivice  System 

SUBPART  A - [reserved] 

SUBPART  B — [RESERVED] 

SUBPART  C - [reserved] 

SUBPART  D - [reserved] 

SUBPART  E — ^employment  SERVICE  COMPLAINT 
SYSTEM 

Sec. 

658.400  Purpose  and  scope  of  subpart. 

STATE  AGENCY  ES  COMPLAINT  SYSTEM 

658.410  Establishment  of  St^te  agency  ES 

complaint  systems. 

658.411  Types  of  complaints  handled  by  the 

ES  complaint  system. 

658.412  State  agency  officials  responsible  for 

handling  complaints. 

658.413  Initial  handling  of  complaints  by 

the  State  or  local  office. 

658.414  Action  on  employer-related  com¬ 

plaints. 

658.415  Action  on  ES-related  complaints. 

658.416  Hearings. 

658.417  Decision  of  the  State  referee. 

FEDERAL  ES  COMPLAINT  SYSTEM 

658.420  Establishment  of  the  ES  complaint 

system  at  the  ETA  regional  of¬ 
fice. 

658.421  Tiqies  of  complaints  handled  by  the 

ES  complaint  system  at  the  ETA 
regional  office. 

658.422  Handling  of  complaints  by  the  RA. 

658.423  Hearings. 

658.424  Decision  of  the  DOL  Hearing  Of¬ 

ficer. 

SUBPART  F — DISCONTINUATION  OF  SERVICES  TO 
EMPLOYERS  BY  THE  EMPLOYMENT  SERVICE 
SYSTEM 

658fi00  Scope  and  purpose  of  subpart. 

658.601  Informal  resolution. 

658A02  Discontinuation  of  services. 

SUBPART  G — REVIEW  AND  ASSESSMENT  OF  HTATE 
AGENCY  COMPLIANCE  WITH  EMPLOYMENT 
SERVICE  REGULATIONS 

658.600  Scope  and  purpose  of  subpart. 

658.601  State  agency  responsibility. 

658.602  ETA  national  office  responsibility. 

658.603  ETA  regional  office  responsibility. 

668.604  Assessment  and  evaluation  of  pro¬ 

gram  performance  data. 

658.605  Communication  of  findings  to  State 

agencies. 

SUBPART  H — FEDERAL  APPLICATION  OF  REMEDIAL 
ACTION  TO  STATE  AGENCIES 

658.7(X)  Scope  and  purpose  of  subpart. 

658.701  State  agency  violations  of  ES  regu¬ 

lations. 

658.702  Initial  action  by  the  RA. 

658.703  Disallowance  of  expenditures;  cor¬ 

rective  action  plans. 

658.704  Remedial  actions. 

658.705  Decision  to  decertify. 

658.706  Notice  of  Remedial  Action. 

668.707  Requests  for  hearings. 

658.708  Hearings. 

668.700  Conduct  of  hearings. 

658.710  Decision  of  the  Hearing  Officer. 

658.711  Decision  of  the  Secretary. 

§  651.7  Definitions  of  terms  used  in 
Parts  651—658. 

“Administrator”  shall  mean  the  chief 
official  of  the  United  States  Employment 
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Service  (USES)  or  the  Administrator’s 
designee. 

“Applicant”  shall  mean  a  person  who 
contacts  a  local  office  in  order  to  obtain 
employment  or  employability  services. 

“Application  Card”  shall  mean  the 
basic  local  office  record  for  an  applicant. 

“Day-haul”  shall  mean  the  assembly 
of  workers  at  a  pick-up  point,  transpor¬ 
tation  of  them  to  agricultural  employ¬ 
ment,  and  the  retium  of  the  workers  to 
the  pick-up  point  on  the  same  day. 

“DOL”  shall  mean  the  Department  of 
Labor. 

“Domestic  agricultural  worker”  shall 
mean  an  agricultiual  worker,  whether 
alien  or  citizen,  who  is  legally  allowed 
to  work  permanently  in  the  United 
States. 

“D.O.T.”  shall  mean  the  Dictionary  of 
Occupational  Titles,  the  reference  work 
publl^ed  by  the  USES  which  contains 
brief,  non-^hnlcal  definitions  of  U.S. 
job  titles,  distinguishing  number  codes, 
and  worker  trait  data. 

“Employment  and  Training  Adminis¬ 
tration  (ETA)”  shall  mean  the  compo¬ 
nent  of  the  Dei>artment  of  Labor  con¬ 
taining  the  United  States  Employment 
Service  (USES) . 

“Employment  Service  (ES)  ”  shall 
mean  the  nationwide  system  of  public 
employment  offices  consisting  of  the 
United  States  Employment  Service 
(USES) ,  its  affiliated  State  agencies,  and 
the  various  offices  of  the  State  agencies. 

“ES”  shall  mean  “employment  serv¬ 
ice”. 

“ES  regulations”  shall  mean  the  Fed¬ 
eral  regulations  at  20  CFR  Parts  601-604, 
620,  621,  and  651-658,  and  at  29  CFR 
Parts  8, 26  and  75. 

“ETA”  shall  mean  the  Employment 
and  Training  Administration. 

“Hearing  Officer”  shall  mean  a  Depart¬ 
ment  of  Labor  official,  hearing  officer  or 
Administrative  Law  Judge,  designated  to 
preside  at  DOL  administrative  hearings. 

“Interstate  job  order”  shall  mean  a 
job  order  for  a  job  which  is  transmitted 
across  a  State  line. 

“Intrastate  job  order”  shall  mean  a 
job  order  for  a  job  which  is  transmitted 
from  the  labor  area  of  the  employer  to 
one  or  more  local  offices  in  other  labor 
areas  whether  by  placement  into  a  State¬ 
wide  Job  Bank  system  or  otherwise. 

“Job  Bank”  shall  mean  the  employ¬ 
ment  service’s  ,  computerized  job  data 
storage  system. 

“Job  Information  Service  ( JIS)  ”  shall 
mean  the  employment  service’s  com¬ 
puterized  job  data  retrieval  system. 

“Local  office”  shall  mean  a  local  em¬ 
ployment  service  office  which  is  part  of 
a  State  agency. 

“Local  office  manager”  shall  mean  the 
ES  official  in  charge  of  all  ES  activities 
in  a  local  office  of  a  State  ag^icy. 

“Local  Veterans’  Employment  Repre¬ 
sentative  (LVER)  ”  shall  mean  the  per¬ 
son  designated  by  the  State  agency  to 
foster  veterans’  employment  at  the  local 
office  level. 

“LMI”  shall  mean  labor  market  infor- 
matimi. 

“Migrant”  shall  mean  bol2i: 


(1)  “Migrant  Farmworker,”  that  is,  a 
seasonal  farmworker  whose  farmwork 
experience  during  the  preceding  12 
months  required  travel  such  that  the 
worker  was  unable  to  return  to  his/her 
residence  (domicile)  in  the  same  day; 
and 

(2)  “Migrant  Pood  Processing 
Worker,”  that  is,  a  person  who  has  had 
experience  during  the  preceding  12 
months  d(ring  food  processing  (as  classi¬ 
fied  in  the  1972  Standard  Industrial 
Classification  (SIC)  definitions  201, 2033, 
2035,  and  2037  for  food  processing  es¬ 
tablishments)  for  a  scheduled  period  of 
less  than  150  days,  provided  that  it  re¬ 
quired  travd  such  that  the  woricer  was 
unable  to  return  to  his/her  residence 
(domicile)  in  the  same  day. 

“MSFW”  shall  mean  a  migrant  or  sea¬ 
sonal  farmworker. 

“RA”;  see  “Regional  Administrator”. 
“Regional  Administrator,  Employment 
and  Training  Administration  (RA)  ” 
shall  mean  the  chief  DOL  Employment 
and  Training  Administration  (ETA)  offi¬ 
cial  in  each  DOL  regional  office. 

“Regional  Veterans’  Employment  Rep¬ 
resentative  (RVER)  ”  shall  mean  the  re¬ 
gional  representative  of  the  Director, 
Veterans  Employment  Service  (VES) 
who,  imder  the  direction  of  the  RA,  is 
concerned  with  services  to  veterans  at 
the  ETA  regional  office  level. 

“Seasonal  farmworker”  shall  mean  a 
person  who  has  had  at  least  25  days 
experience  diming  the  preceding  twelve 
months  working  for  wages  in  farmwork 
for  a  scheduled  period  of  less  than  150 
consecutive  days  at  any  one  establish¬ 
ment  engaged  in  agricultural  production 
or  agricultural  services  (as  classified  in 
the  1972  Standard  Industrial  Classifica¬ 
tion  (SIC)  definitions  included  in  indus¬ 
tries  01  through  17,  except  027,  074,  0752, 
0761  and  078).  Nonmigrant  individuals 
who  are  full-time  students  are  excluded. 
For  purposes  of  this  definition  an  “estab¬ 
lishment”  shall  mean  an  econmnlc  unit, 
generally  at  a  single  physical  location, 
where  business  is  conduct^  or  where  (or 
from  which)  services  are  performed.  (For 
example,  a  farm,  orchaifi,  ranch,  or  an 
organization  proidding  agricultural  com¬ 
modities  or  services  from  a  single  loca¬ 
tion.)  Farm  l^mr  contractors  and  crew 
leaders  are  not  considered  establish¬ 
ments,  but  the  organizations  to  which 
they  supply  workers  are  to  be  considered 
establishments  for  purposes  of  this  defi¬ 
nition. 

“Secretary”  shall  mean  the  Secretary 
of  Labor  or  the  Secretary’s  designee. 

“SESA”;  see  “State  Employment  Secu¬ 
rity  Agency”. 

“Solicitor”  shall  mean  the  chief  legal 
officer  of  the  U.S.  D^artment  of  Labor 
or  the  Solicitor’s  designee. 

“State”  shall  Include  the  fifty  states, 
the  District  of  Columbia,  Guam,  Puerto 
Rico,  and  the  Virgin  Islands. 

“State  Administrator”  shall  mean  the 
chief  official  of  the  State  Employment 
Security  Agency  (SESA) . 

“State  agency”  shall  mean  the  State 
employment  service  agency  designated 
under  section  4  of  the  Wagner-Peyser  Act 


to  cooperate  with  the  USES  in  the  oper- 
aticm  of  the  employment  service  system. 

“State  Director”  shall  mean  the  chief 
official  ctf  the  State  employment  service 
agency  (State  agency) . 

“State  Employment  Security  Agency 
(SESA)”  shall  mean  the  State  agency 
which,  under  the  State  Administrator, 
contains  both  the  State  employment 
service  agency  (State  agency)  and  the 
State  unemployment  compensation 
agency. 

“State  agency  program  budget  plan” 
shall  mean  the  State  agency’s  annual 
planning  document  required  by  Sec.  8 
of  the  Wagner-Peyser  Act  containing  its 
detailed  planning,  pri^ramming  and 
budget  for  carrying  out  ES  activities. 

“State  referee”  shall  mean  a  State  offi¬ 
cial  designated  to  preside  at  State  admin¬ 
istrative  hearings. 

“Veterans  Employment  Service 
(VES)  ”  shall  mean  the  cmnponent  of  the 
United  States  Employment  Service  with 
responsibility  for  supervising  employ¬ 
ment  service  activities  on  behalf  of  vet¬ 
erans. 

PART  652— BASIC  ORGANIZATION  OF  THE 
EMPLOYMENT  SERVICE  SYSTEM  [RE¬ 
SERVED] 

PART  653— SERVICES  OF  THE 
EMPLOYMENT  SERVICE  SYSTEM 

Subpart  A — Basic  Sarvicss  of  ths  Employmant 
Sarvica  Systam  [Rasarvad] 

Subpart  B — Sarvicaa  for  Migrant  and  Seasonal 
Farmworkers  (MSFWs) 

Sec. 

663.100  Purpose  and  scope  of  subpart. 

653.101  Provision  of  services  to  migrant  and 

seasonal  farmworkers  (MSFWs). 

653.102  Job  Bank  services. 

653.103  MSFW  Job  applications. 

653.104  Job  applications  of  MSFW  fami¬ 

lies  and  crew  members. 

653.105  Situations  requiring  neither  full 

applications  nor  waivers. 

663.106  ES  day-haul  responsibilities. 

653.107  Outreach. 

663.108  Requirements  for  domestic  agricul¬ 

tural  intrastate  and  Interstate  Job 
mders. 

653.109  Changes  in  crc^  situations. 

653.110  Monltca-lng  of  employers  by  State 

agencies. 

663.111  State  agency  self-monitoring. 

653.112  Data  collection. 

653.113  Disclosure  of  data. 

653.114  State  agency  staffing  requirements. 

653.115  State  agency  program  budget  plans. 

Authoritt;  Wagner-Peyser  Act  of  1933, 
as  amended,  29  U.S.C.  49  et  seq.,  unless 
otherwise  noted. 

Subpart  A — Basic  Services  of  the 
Employment  Service  System  [Reserved] 

Subpart  B — ^Services  for  Migrant  and 
Seasonal  Farmworkers  (MSFWs) 

§  653.100  Purpose  and  scope  of  subpart. 

This  subpart  sets  forth  the  principal 
regulations  of  the  USES  for  counseling, 
testing,  and  job  and  training  referral 
services  for  migrant  and  seasonal  farm¬ 
workers  (MSFWs)  on  a  basis  which  is 
qualitatively  equivalent  and  quantita¬ 
tively  proportionate  to  services  provided 
to  non-MSFWs.  It  also  contains  require¬ 
ments  that  State  agencies  establish  a 
system  to  monitor  their  own  compliance 
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with  USES  regitlatlons  governing  serv¬ 
ices  to  MSFWs.  including  the  regulatkniB 
under  this  subjMurt. 

§  653.101  Provision  of  services  to  mi¬ 
grant  and  seasonal  farmworkers 
(MSFWs). 

(a)  Each  State  agency  and  each  local 
office  shall  offer  to  migrant  and  seasonal 
farmworkers  (MSFWs)  the  ftill  range  of 
employment  services,  benefits  and  pro¬ 
tections,  including  the-  full  range  of 
cotmseling.  testing,  and  Job  and  training 
referral  services  as  are  provided  to  non- 
MSFWs.  In  providing  such  services,  the 
State  agency  shaU  consider  the  prefer¬ 
ences,  needs  and  skills  of  individual  ap¬ 
plicants  and  the  availability  of  job  and 
traii)ing  opportunities. 

(b)  Each  State  agency  shall  assure 
that,  in  a  local  area,  the  same  local  offi¬ 
ces,  including  itinerant  and  satellite  of¬ 
fices,  but  exclusive  of  day-haul  opera- 
tlons,  offer  service  to  both  non-MSFW 
onployers  and  workers  and  MSFW  work¬ 
ers  and  employers.  Separate  farm  labor 
service  local  offices  are  prohibited  so 
that  all  workers  and  employers  are  able 
to  receive  employment  services  on  the 
same  basis. 

§  653.102  J(d>  bank  services. 

(a)  Each  State  agency  shall  assure 
that  the  same  Job  order  information,  in- 
•iudlng  Job  Bank  order  Infonnatlon, 
which  Is  regularly  provided  to  areas  not 
eontatntog  a  significant  number  of 
lirWs,  Shan  be  eatended  into  neaihy 
areas  which  eontaln  a  significant  num¬ 
ber  of  MSFWs  to  the  moxlmnm  degree 
to  which  it  can  be  effectively  used  for 
labor  market  information  and  for  the 
referral  of  MSFWs  to  Jobs. 

(1)  State  agencies  with  a  Statewide 
Job  Bank  network  shall  provide  MSFWs 
with  access  to  the  same  Job  Bank  order 
information  provided  to  non-MSFWs. 

(2)  State  agencies  with  a  localized  Job 
Bank  network  shall  extend  Job  Bank  in¬ 
formation  equitably  into  areas  contain¬ 
ing.  and  into  areas  not  containing,  a 
significant  number  of  MSFWs. 

(b)  As  appropriate.  State  agencies 
shall  assist  MSFWs  to  read  and  use  Job 
Bank  information. 

§  653.103  MSFW  Job  ai4»lieatioiis. 

(a)  Every  local  office  shall  determine 
whether  or  not  applicants  are  MSFWs  as 
defined  at  f  651.7  of  this  Chapter. 

(b)  Except  as  provided  in  {  658.105  of 
this  subpart,  when  an  MSFW  applies  for 
a  Job  or  registers  for  work  at  a  local 
office,  the  local  office  shall  explain  to 
the  MSFW  orally  and/or  in  writing,  in 
the  Spanish  language  if  appropriate  and 
if  feasible,  the  benefits  which  misht  fol¬ 
low  from  the  filing  ol  a  full  m}plicatlon, 
such  as  counseling,  benefits  under  unem¬ 
ployment  compensation  prc^ptuns  and 
the  Food  Stamp  program,  and  referral 
to  supportive  services  and/OT  training. 

(c)  If  the  MSFW  agrees  to  file  a  full 
application,  the  local  office  shall  make 
sure  that  the  implication  Is  complete  and 
includes  a  full  history  of  the  MSFW’s 
prior  cmplosnnent,  training  and  educa¬ 
tional  background  and  a  statement  of 


any  desired  training  and/or  employ¬ 
ment.  ^  applicable  items  shall  be  com¬ 
pleted  according  to  the  ETA  instructions 
for  preparation  of  the  application  card 
(ES-511).  Additional  D.O.T.  codes  shall 
be  assigned  based  on  the  MSFW’s  work 
history,  training,  and  skills,  knowledges, 
and  abilities,  and  additional  application 
forms  shall  be  completed. 

(d)  (1)  If  an  MSFW  refuses  to  file  a 
full  application  a  partial  application 
shall  be  taken  and  the  MSFW  shall  be 
requested  to  sign  a  waiver  of  all  ES  serv¬ 
ices  at  that  time  except  for  job  referral. 
In  no  case,  may  Job  referral  services  be 
refused  because  an  MSFW  refuses  to  file 
a  full  application.  The  MSFW  shall  then 
be  offered  Job  referral  services  and  ex¬ 
posure  to  Job  opportimities,  with  the  as¬ 
sistance  of  a  staff  member  if  necessary, 
or  through  self -selection  in  a  Job  Infor¬ 
mation  Service  (JIS),  if  a  JIS  is  avail¬ 
able. 

(2)  If  the  waiver  form  is  in  English,  it 
shall  be  worded  as  fellows: 

Waives  or  Puxx  Application 

I  have  been  advised  of  my  right  to  complete 
this  application  and  I  have  been  told  of  the 
additional  services  I  may  get  If  1  do.  I  do  not 
want  these  additional  services  and  I  do  not 
want  to  complete  the  full  application  at  this 
time. 

Date: _  _ 

Signature  of  applicant 


Employment  service  representative 

C3)  H  a  Spanish  waivor  form  Is  used,  it 
shaU  be  worded  as  foBows  (except  Awd 
M  may  be  revised  to  accomodate  collo¬ 
quial  differences) : 

Benoncia  de  SouerruD  Entera 

Me  han  advlsado  de  ml  derecho  de  Uenar 
todas  las  piartes  de  eeta  sollcltud  y  me  han 
Informado  de  loe  serviclos  adlclonales  que 
pudlera  reclblr  si  lo  hago.  No  deseo  eetos  ser- 
vlelos  adlclonales,  nl  deseo  Uenar  la  sollcltud 
entera  a  este  tlnnpo. 

Fecha: _  _ 

Flrma  del  solldtante 


Representante  del  servlclo  de  empleo 

(4)  Local  offices,  which  keep  applica¬ 
tions  in  a  computer  file,  shall  use  an  ad¬ 
ditional  hard  copy  waiv^  form  wbJdi 
shall  be  signed  by  the  iqiplicant  and  the 
Interviewer.  _ 

(e)  If  an  MSFW  refuses  to  file  a  fun 
appUcatKm  or  sign  a  waiver,  the  inter¬ 
viewer  shall  try  to  obtain  enou^  infor¬ 
mation  to  (XHnplete  a  partial  appUcatkm 
and  Shan  then  sign  the  waiver  on  the 
ES  representative  line  noting  that  the 
amdicimt  refused  to  sign,  and.  if  ponible, 
the  reason  for  the  refusal..  The  inter¬ 
viewer  shall  offer  to  refer  the  apidloant 
to  any  available  Jobs  for  which  the  ap¬ 
plicant  may  be  qualified,  and  shall  ad¬ 
vise  the  applicant  that  the  applicant  may 
file  a  full  application  at  any  time. 

(f)  If  a  iMurtial  application  is  taken, 
the  local  office  shall  assure  that  the  f(d- 
lowlng  items  are  completed  on  the  Partial 
Application  Card:  (1)  Social  Security 
Number;  (2)  Applicant  Type  (new  or  re¬ 
newal)  :  (3)  Name;  (4)  Address.  Inelud¬ 
ing  name  ot  county,  and  idmue  number; 


(5)  Sex;  (6)  Birth  date;  (7)  Highest 
8ch(x>l  grade  completed;  (8)  County 
code;  (9)  Group;  (10)  Spanish-Ameri- 
can;  (11)  Seasonal  Farmworker/mi¬ 
grant/migrant  food  processing  worker; 
(12)  Registration  date;  (13)  Eknploy- 
ment  status;  (14)  Claimant;  (15)  Local 
office;  and  (16)  Any  additional  charac¬ 
teristics  which  apply  (such  as  Veteran, 
Handicapped,  and  food  stamp) .  _ 

(g)  Partial  applications  for  MSFWs 
shall  be  filed  in  accordance  with  local 
office  procediues  for  filing  other  partial 
applications. 

(h)  All  MSFWs  who  file  full  or  partial 
applications  shall  be  issued  an  Identi¬ 
fication  Card  at  the  initial  visit  and  shall 
be  advised  to  show  it  whenever  they  use 
employment  service  facilities  or  services. 

§  653.104  Job  applicatioufl  of  MSFW 
families  and  crew  members. 

(a)  Except  as  provided  at  S  653.105  of 
this  subpart,  no  local  office  shall  refer  an 
MSFW  family  or  crew  unless  each  mem¬ 
ber  of  the  family  or  crew,  and  the  crew 
leader  or  family  head  (if  a  working  mem¬ 
ber).  has  either  filed  a  full  application 
or  signed  a  waiver  either  at  the  local 
office  or  in  the  presence  of  an  outreach 
wort:er.  Local  offices,  however,  may  pro¬ 
vide  general  information,  such  as  on 
types  oi  crops,  to  crew  leaders  and  family 
heads  prior  to  the  complete  reglstraUon 
of  all  members. 

(b)  No  local  office  shall  service  a  crew 
leader  on  an  agrtculturol  Job  order  nn- 
iMB  the  orew  leader  shows  a  vattd  Fed- 
esal  Farm  Labor  Ceniraotor  (FTjO  oer- 
ttfioate,  where  required  by  Federal  law, 
and  a  valid  State  certificate  where  ap¬ 
plicable.  If  a  crew  leader  is  temporarily 
without  his  or  her  valid  FLC  certificate, 
the  local  office  shall  verify  the  existence 
ot  the  crew  leader’s  valid  FLC  by  writing 
or  telephoning  the  Department  of  La¬ 
bor’s  Employment  Standards  Adminis¬ 
tration  regional  office. 

<o)  In  an  order-holding  office  in  other 
than  a  home  base  State,  each  crew  mem¬ 
ber  who  has  not  previously  registered 
shall  complete  a  full  application  or  sign 
a  waiver  at  the  order-holding  office,  the 
local  office  near  the  crew  member’s  woik 
place  or  residence,  or  through  an  out¬ 
reach  worker.  If  the  crew  member  regis¬ 
ters  at  a  local  office  other  than  the 
order-holding  office,  the  local  office  at 
which  the  crew  member  registers  shidl.  if 
possible,  contact  and  inform  the  order- 
hOldlng  office  of  the  registration,  and 
shall  issue  an  Identification  Card  (ID) 
to  the  crew  member. 

S  653.105  Sitaations  requiring  neither 
full  job  applications  nor  waivers. 

(a)  If  an  MSFW  has  been  referred  on 
an  Interstate  or  intrastate  order  and  it  is 
known  to  the  local  office  in  the  demand  or 
receiving  State,  from  the  MSFW’s  Identi¬ 
fication  Card  or  from  contact  with  the 
home  base  State  agency,  that  the  worker 
has  completed  a  full  application  or 
waiver  in  the  home  base  State  or  else¬ 
where,  an  additional  application  need 
not  be  taken  in  the  demand  or  receiving 
State  unless  the  MSFW  requests  addi¬ 
tional  ES  services. 
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(b)  If  the  ES  Is  supervising  (operating) 
a  day-haul  facility,  the  ES  shah  take  a 
full  application  whaiever  an  MSFW  re¬ 
quests  the  opportunity  to  file  a  full  ap¬ 
plication  unless  this  Is  Impractical. 
Waivers  need  not  be  obtained. 

§  653.106  cUy-haul  responsibilities. 

(a)  State  agencies  may  establish  an 
agricultural  day-haul  to  facilitate  the 
employment  of  workers  living  within 
daily  commuting  distance  of  places  of 
employment. 

(b)  Before  it  establishes  an  agricul¬ 
tural  day-haul,  a  State  agency  shall  con¬ 
duct  a  survey  to  determine  need  and 
feasibility.  The  State  agency  shall  docu¬ 
ment  the  method  and  results  of  the 
survey. 

(c)  After  a  day-haul  is  established  by 
a  State  agency,  the  day-haul  may  be 
operated  (supervised)  by  the  State 
agency  if  appropriate.  The  State  agency 
shall  document  the  considerations  and 
reasons  imderlying  its  decision  to  operate 
the  day -haul. 

(d)  State  agency  operated  day -hauls 
may  extend  across  State  lines,  provided 
the  State  agencies  involved  enter  into 
written  working  agreements.  Such  agree¬ 
ments  shall  provide  for  offices  in  each 
State  to  communicate  directly  with  each 
other.  Such  agreements  may  provide  for 
the  visiting  of  “demand”  State  employers 
by  “supply”  State  personnel,  the  active 
participation  of  “demand”  State  em¬ 
ployees  in  the  recruitment  and  referral 
activities  of  the  “supply”  State,  and 
other  arrangements  deigned  to  facUitate 
the  flow  of  labor.  State  agencies  shall 
secure  the  written  approval  of  the  RA 
before  putting  such  an  interstate  agree¬ 
ment  into  effect,  or  of  both  RAs  if  the 
States  are  In  different  ETA  regions, 

(e>  At  State  agency  operated  day- 
hauls: 

(1)  Job  applications  shall  be  taken 
pursuant  to  §  653.105(b)  of  this  subpart. 
MSPW  applicants  shall  be  inform^  of 
the  availability  of  ES  services  such  as 
counseling,  testing,  and  referral  to  jobs, 
training  and  suMwrtlve  services. 

(2)  Information  such  as  posters  and 
pamphlets  concerning  the  ES  complaint 
procedure,  appropriate  imemployment 
compensation  programs,  wage  and  hour 
information,  equal  opportunity,  age  dis¬ 
crimination,  and  worker  protrotlon  and 
benefits  shall  be  made  available  at  day- 
haul  faculties.  Such  posters  and  pam¬ 
phlets  shall  be  printed  In  English  and.  If 
appropriate  and  feasible.  In  Spanldi. 

(3)  If  feasible,  job  order  information 
shall  be  used  to  expose  MSFWs  to  a  wide 
range  ot  job  opportunities.  Assistance  in 
the  use  of  such  infOTmaticm  shall  be  pro¬ 
vided  to  MSFWs  when  awroprlate. 

(4)  In  taking  employer  job  orders.  ES 
staff  shaU  record  the  exact  number  of 
workers  needed,  the  woiir  to  be  per¬ 
formed.  the  transportation  arrange¬ 
ments,  the  wages,  and  the  time  and  place 
of  morning  assembly  and  return  in  the 
evening.  The  employer  shall  be  told  to 
notify  ttie  day  tuml  site  or  appropriate 
kxad  office  of  any  change  in  labor  needs, 
working  conditions,  etc.  vdilch  would  ma- 
teriaUy  affect  the  job  order. 


(5)  ES  staff  shall  monitm*  the  com¬ 
pliance  by  employers  and  their  agents 
and  by  crew  leaders  with  ES  regulations. 
To  the  extent  of  their  expertise,  they 
shaU  also  observe  the  compliance  by  em¬ 
ployers  and  their  agents  and  by  crew 
leaders  with  rdevant  Federal  and  State 
laws  governing  vehicle  registration, 
wages,  hours,  working  conditions,  arid 
nondiscrimination.  If ,  the  ES  staff  ob¬ 
serves  an  apparent  violation  of  ES  reg¬ 
ulations,  the  procedures  set  forth  at  sub¬ 
part  P  of  Part  658  of  this  Chapter  shall 
be  followed.  If  ES  staff  observe  a  viola¬ 
tion  of  laws  other  than  ES  regulations, 
the  local  office  manager  shall  refer  the 
matter  to  the  appropriate  Federal  or 
State  enforcement  agency. 

(f)  State  agencies  are  encouraged  to 
develop  written  agreements  with  en¬ 
forcement  agencies,  in  accord  with  which 
the  enforcement  agencies  will  spot-check 
for  law  violations  at  day-hauls  operated 
by  the  State  agency  and  day-hauls  to 
which  the  State  agency  refers  MSFWs. 

§  653.107  Outreach. 

(a)  State  agencies  shall  operate  out¬ 
reach  programs  for  MSFWs  who  may  be 
in  ne^  of  service  both  in  home-base 
areas  while  they  are  in  residence  and  in 
places  along  the  migrant  stream.  The 
level  of  a  State  agency’s  outreach  activ¬ 
ity  shaU  be  consistent  with  staff  re¬ 
sources  and  with  required  activities  for 
other  applicants. 

(b)  The  outreach  program  shaU  in¬ 
clude  an  active  effort  to  contact  MSFWs 
who  do  not  come  to  local  <^ces  by  seek¬ 
ing  out  such  workers  in  their  Uving  areas, 
or  in  their  work  places  if  possible.  The 
program  shaU  also  Involve  developing 
and  improving  ES  relationships  with 
public  and  private  commimity  agencies 
and  MSFW  groups.  State  agencies  shall 
also  explore  the  posslbUity  of  conducting 
and/or  coordinating  outreach  through 
such  agencies. 

(c)  Both  home  base  and  in-stream 
outreach  for  MSFWs  shaU  attempt  to 
expose  MSFWs  to  available  long-range, 
year-round  employment  opportunities 
and  alternatives  to  seasonal  or  migratory 
agricultural  work,  trains  onxtrtnni- 
ttes,  elvU  and  workers*  rights,  social 
services.  Federal  and  State  assistance 
programs,  and  the  ES  complaint  proce¬ 
dures  set  forth  in  subpart  B  of  Part  658 
of  this  Chapter.  If  an  MSBW  Is  not  in¬ 
terested  in  Immediate  Job  referral,  Uie 
outreach  workers  shall  encourage  the 
MSFW  to  visit  a  local  ofBce  for  assist¬ 
ance  in  finding  year-round  employment 
opportunities  or  other  employment  as¬ 
sistance  at  ttie  termination  ot  the 
MSFW’s  present  Job. 

§  653.108  RMrakemoUs  for  donesSie 
agricnltonu  intrastate  and  interstate 
job  orders. 

(a)  This  section  contains  the  require¬ 
ments  for  domestle  aglodtural  intrastate 
and  Interstate  Job  orders.  This  section, 
thmefore,  imMire  aO  the  ottier  seettons  of 
this  sutgMuk  contains  reqalreenents 
which  affect  not  only  IdCmfs,  but  which 
affect  all  domestle  agrtenltnral  wosken 
who  are  recruited  throush  the  ES  intra¬ 


state  or  interstate  clearance  systems. 
This  section,  when  published  in  final 
form,  wlU  replace  the  present  regulation 
at  20  CFR  602.9. 

(b)  In  view  of  the  statutorily  estab¬ 
lished  basic  function  of  the  onplosunent 
service  as  a  no-fee  labor  exchange,  that 
is,  as  a  form  for  bringing  together  em¬ 
ployers  and  job  seekers,  neither  the  ETA 
nor  the  State  agencies  are  guarantors 
of  the  accuracy  or  truthfulness  of  infor¬ 
mation  contained  on  job  orders  submit¬ 
ted  by  employers.  Nevertheless,  if  the 
ETA  or  a  State  agency  discovers  that  an 
employer’s  job  order  contains  a  mate¬ 
rial  misrepresentation,  the  procedures 
at  Subpart  F  of  Part  658  of  this  (Chapter 
shall  be  followed. 

(c)  No  local  office  shaU  place  a  do¬ 
mestic  agricultural  job  order  into  intra¬ 
state  clearance  unless; 

(1)  The  job  order  does  not  contain 
an  unlawful  discriminatory  specification 
by  race,  color,  creed,  national  origin,  age, 
sex,  citizenship,  mental  or  physical 
status  imrelated  to  job  performance 
(handicap),  veteran  or  nonveteran  sta¬ 
tus,  or  status  relative  to  past  experience 
with  the  criminal  law  process; 

(2)  The  employer  has  read  the  order, 
and  has  ve^ed  that  all  items  thm^n 
are  actual  conditions  of  the  job  offer  by 
signing,  in  the  presence  of  the  order 
taker,  the  following  statement:  “’This 
job  offer  describe  the  actual  terms  and 
conditions  of  the  employment  being  of¬ 
fered  by  me”; 

(3)  'ITie  wages  and  working  conditions 
offered  are  not  less  than  the  prevailing 
wages  and  workhig  conditions  among 
simUarly  employed  agricultural  workers 
in  the  area  of  Intended  employment.  If 
a  base  rate  and  a  bonus  is  offered,  the 
base  rate  must  be  not  less  than  the  pre- 
vaUing  wage  rate; 

(4)  The  employer  has  agreed  to  pro¬ 
vide  or  pay  for  the  transportation  of 
the  workers  on  at  least  the  same  terms 
as  transportation  is  commonly  provided 
by  employers  in  the  area  of  Intended  em¬ 
ployment  to  agricultural  workers  re¬ 
cruited  from  the  same  area  of  supply; 

(5)  If  the  workers  are  to  be  housed, 
the  employer  has  signed  an  assurance 
that  its  housing  meets  the  fuU  set  of 
standards  set  forth  at  Put  620  of  this 
Chapter  or  the  fuU  set  of  standards  set 
forth  at  29  CFR  1910.142;  and 

(6)  The  local  office  and  the  employer 
have  attonpted  and  have  not  been  able 
to  obtain  sufficient  workers  within  the 
local  labor  market  area,  or  the  local  <ff- 
flce  has  documented  historical  evidence 
finun  which  It  anticipates  a  shortage  of 
local  workers; 

(d)  No  local  office  shaU  place  a  do¬ 
mestic  agricultural  Job  order  Into  Inter¬ 
state  clearance  unless: 

(1)  It  meets  the  requirements  set 
fbrth  at  paragraphs  (b)  Cl)*  through  (b) 
(4)  this  section; 

(2)  The  employer  has  available  for 
the  woiicen  houring  wddrii  meets  the 
fan  set  of  standards  set  forth  at  Part 
630  of  this  Chapter  or  the  fun  set  of 
standards  set  forth  at  39  CFR  1918.143; 

(S>  The  State  agency  and  the  employ¬ 
er  have  attempted  and  have  not  been 
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able  to  locate  sitfficient  workers  within 
the  State,  or  the  State  agency  has  docu¬ 
mented  historical  evidence  from  which  It 
anticipates  a  shortage  of  Intrastate 
workers. 

(e)  The  local  office  shall  complete  all 
interstate  clearance  orders  as  follows: 

(1)  The  local  office  shall  use  the  Inter¬ 
state  agricultural  clearance  form  pre¬ 
scribed  by  ETA,  and  shall  see  that  all 
necessary  items  on  the  form  are  com¬ 
pleted,  including  items  on  attachments 
to  the  form  prescribed  by  ETA.  Such 
items  shall  include  all  material  terms 
and  conditions  of  the  employment,  in¬ 
cluding: 

(1)  Hie  crop: 

(il)  The  nature  of  the  work; 

(ill)  The  period  and  hours  of  em- 
plosunent; 

(Iv)  Hie  anticipated  starting  date  of 
empl03unent  and  the  number  of  weeks 
and  days  thereafter  for  which  work  will 
be  available; 

(v)  The  wage  rate  stated  in  hourly 
wage  rate  equivalents; 

(vi)  Any  deductions  to  be  made  from 
wages: 

(vii)  Any  non-monetary  benefits  to  be 
provided  by  the  employer; 

(viil)  Any  days  or  weeks  for  which 
woiIe  Is  guaranteed,  and,  for  each  guar¬ 
anteed  week  of  work,  the  exclusive  man¬ 
ner  in  which  the  guarantee  may  be 
abated  due  to  unforeseeable  weather  con¬ 
ditions  or  other  natural  disasters; 

(ix)  Any  bonus  or  work  incentive  pay¬ 
ments  or  oUier  expenses  which  will  be 
paid  by  the  ^ployer  in  additi<m  to  the 
basic  wage  rate,  including  the  time  pe- 
perlod(s)  within  which  such  payments 
will  be  made.  No  such  payments,  how¬ 
ever.  shall  be  made  contingent  upon  the 
woiicer  continuing  employment  beyond 
the  period  of  employment  specified  in  the 
Job  order  or,  in  the  case  of  any  worker 
with  children  of  school  age.  beyond  the 
beginning  of  the  school  year;  and 

(X)  Information  which  is  sufficient  on 
Its  face  to  establish  compliance  with  ap¬ 
plicable  Federal  and  State  minimum 
wage,  child  labor,  social  security,  health 
and  safety,  and  farm  labor  contractor 
registration  laws. 

(2)  Hie  local  office  may  place  an  order 
for  a  specific  crew  leader  or  worker  pre¬ 
ferred  by  the  employer  provided  the 
order  meets  ES  nondiscrimination  crite¬ 
ria.  Hie  order  would  not  meet  such 
criteria,  for  example,  if  it  requested  a 
“white  male  crew  leader”  or  "any  white 
male  crew  leader.” 

(3)  The  original  of  the  Interstate  agri¬ 
cultural  clearance  form  shall  be  retained 
for  the  order-holding  local  office  files. 
Hie  other  copies  with  the  attachments 
shall  be  distributed,  at  a  minimum,  as 
follows: 

(i)  An  adequate  number  of  copies  to 
the  State  agencies  selected  for  recruit¬ 
ment  (areas  of  supply) ; 

(ii)  One  copy  to  each  applicant-hold¬ 
ing  ETA  regional  office; 

(ill)  One  copy  to  the  order-holding 
(area  of  employment)  State  office; 

(Iv)  Two  copies  to  order-holding  re¬ 
gional  office,  one  of  which  shall  be  for¬ 


warded  immediately  upon  receipt  to  the 
ETA  national  office;  and 

(v)  Upon  request,  one  copy  shall  be 
provided  to  the  referred  worker. 

(f )  No  local  office  shall  service  a  crew 
leader  on  an  intrastate  or  Interstate  ag¬ 
ricultural  Job  order  unless  the  crew 
leader  shows  a  valid  Federal  Farm 
Labor  Ccmtractor  (FLC)  certificate 
where  required  by  Federal  law,  and  a 
valid  State  certificate  where  applicable. 
If  a  crew  leader  is  temporarily  without 
his  or  her  valid  FLC  certificate,  the  local 
office  shall  verify  the  existence  of  the 
crew  leader’s  valid  FLC  by  writing  or 
telephoning  the  Department  of  Labor’s 
Employment  Standards  Administration 
regional  office. 

(g)  Bilingual  (English-Spanish)  staff, 
if  available,  and  whenever  appropriate, 
shall  assist  workers  literate  only  in  Span¬ 
ish  to  understand  all  the  terms  and  con¬ 
ditions  of  intrastate  and  interstate  Job 
orders  and  of  the  Jobs,  and/or  native 
language  checklists  in  Spani^  shall  be 
offered  to  the  workers. 

(h)  If  the  worker  requests  a  copy  of 
an  intrastate  Job  order.  State  agencies 
with  statewide  Job  Banks  using  micro- 
flche  viewers  shall  provide  the  worker 
with  a  statement,  in  Spanish  if  appro¬ 
priate,  showing  wage  payment  sched¬ 
ules,  working  conditions,  and  the  other 
material  specifications  of  the  Job  order. 

§  653.109  Changes  in  crop  situations. 

The  labor  demand  State  agency, 
through  the  labor  supply  State  agency, 
shall  inform,  as  quic^  as  possible, 
scheduled  crews  and  families  that  a  crop 
is  maturing  earlier  or  later  than  ex¬ 
pected  or  that  the  other  material  factors 
have  changed  so  that  appropriate  State 
agencies  may  adjust  arrangements  on 
behalf  of  such  crews  or  families,  such  as 
by  their  referral  to  other  Job  opportimi- 
ties  if  necessary. 

§  653.110  Monitoring  of  employers  by 
State  agencies. 

(a)  State  agencies,  through  their  local 
offices  or  otherwise,  shall  conduct  ran¬ 
dom  field  checks  on  agricultural  employ¬ 
ers  to  whom  MSFW  referrals  have  been 
made  through  the  intrastate  or  inter¬ 
state  clearance  system  to  determine  and 
document  whether  wages,  hoiu^,  working 
and  housing  conditions  are  as  specified 
in  Job  orders  and  whether  the  actual 
conditions  and  terms  of  employment 
conu>ly  with  ES  regulations.  If  State 
agency  personnel,  through  their  field 
checks,  find  probable  cause  to  believe 
that  an  employer  has  violated  ES  regu¬ 
lations,  the  State  agency  shall  follow 
the  procedures  set  forth  at  subpart  F  of 
Part  658  of  this  Chapter. 

(b)  While  State  agency  personnel  are 
conducting  random  field  checks,  they 
shall  observe,  to  the  extent  of  their  ex¬ 
pertise,  whether  the  employers  they  are 
checking  appear  to  be  complying  with 
Federal  and  State  employment  and  em¬ 
ployment-related  laws  other  than  BS 
regulations.  In  addition.  State  agencies, 
to  the  extent  feasible,  shall  make  formed 
or  Informal  arrangements  with  appropri¬ 


ate  State  and  Federal  enforcement  agen¬ 
cies,  pursuant  to  which  such  agencies 
will  agree  to  conduct  periodic  enforce¬ 
ment  checte  on  such  employers. 

(c)  If  a  State  agency  finds  probable 
cause  to  believe  that  an  employer  is  vi¬ 
olating  an  emplo3unent-related  law 
other  than  ES  regulations,  the  local  of¬ 
fice  manager  shall  refer  the  matter  in 
writing  to  the  appropriate  Federal  or 
State  enforcement  agency. 

§  653.111  State  agracy  self -monitoring. 

(a)  State  agencies  shall  monitor  their 
own  compliance  with  the  regulations 
under  this  subpart  cm  an  ongoing  basis. 

(b)  The  State  Director  or  State  Ad¬ 
ministrator  shall  designate  a  State  Moni¬ 
tor  Advocate,  who  shall  devote  full-time 
to  the  duties  of  the  State  Mcmitor  Advo¬ 
cate  at  the  State  office  level.  The  State 
Monitor  Advocate  shall: 

(1)  Supervise  all  aspects  of  the  moni¬ 
toring; 

(2)  Participate  in  on-site  local  office 
formal  monitoring  reviews  on  a  selective 
basis; 

(3)  Assure  that  local  offices  serving  a 
significant  number  of  MSFWs  are  re¬ 
viewed  on-site  at  least  once  a  year,  and 

.that,  if  necessary,  those  local  offices  in 
which  significant  problems  are  revealed 
by  required  reports,  management  infor¬ 
mation,  the  ES  cMnplaint  system  or 
otherwise  are  reviewed  as  soon  as 
possible; 

(4)  Participate  in  arranging  coopera¬ 
tive  agreements  authorized  under  this 
subpart  between  the  State  agency  and 
enforcement  agencies; 

(5)  Maintain  cooperative  relationships 
with  organizations  interested  in  MSFW 

-  employment; 

(6)  Review  State  agency  directives 
which  are  likely  to  have  a  significant  im¬ 
pact  on  MSFWs;  and 

(7)  Review  State  agency  compliance 
with  the  data  collection  requirements  of 
§  653.112  of  this  subpart. 

(c)  State  agencies  shall  conduct  on¬ 
site  local  office  formal  moniUuing  re¬ 
views  to  review  services  to  MSFWs. 

(1)  Before  beginning  such  a  review,  the 
reviewer(s)  shall  study  the  data  <m  the 
local  office  in  required  repots  and  ES 
complaint  system  complaints  originating 
from  the  local  office. 

(2)  The  monitoring  review  format,  de¬ 
veloped  by  ETA,  shall  be  used  by  re¬ 
viewers  as  a  guideline  when  they  conduct 
local  office  on-site  formal  monitoring 
reviews. 

(3)  Upon  completion  of  a  local  office 
on-site  formal  monitoring  review,  the  i^e- 
viewer(s)  shall  hold  one  or  more  wrap-up 
sessions  with  the  local  office  manager  and 
staff  to  discuss  any  obvious  findings  and 
offer  initial  recommendations  and  appro¬ 
priate  technical  assistance. 

(4)  After  each  review  the  reviewer(s) 
shall  conduct  an  in-depth  analysis  of  the 
review  data.  The  conclusions  and  recom- 
mendatlcms  of  the  reviewer(s)  shall  be 
put  in  writing,  shall  be  sent  to  the  State 
Monitor  Advocate,  and  shall  then  be  dis¬ 
cussed  with  the  official  of  the  State 
agency  with  line  authority  over  the  local 
c^ce. 


FEDERAL  REGISTER,  VOL.  41,  NO.  194 — TUESDAY,  OCTOBER  5,  1976 


14020 


PROPOSE)  RULES 


(5)  If  needed,  a  written  corrective 
actlrai  plan  shall  be  developed  by  the 
State  ofSce,  or  by  the  State  office,  in  ccm- 
jimction  with  the  local  office.  The  plan 
shall  direct  the  local  c^Bce  to  correct  or 
make  major  steps  to  correct  the  problem 
pursuant  to  the  plan  within  30  days.  If 
the  plan  allows  for  more  than  30  days 
for  full  compliance,  the  period,  and  the 
reasons  for  the  extaided  period,  shall  be 
specifically  stated. 

(6)  State  agencies  shall  be  responsible 
for  assuring  and  documenting  that  the 
local  office  is  in  cconpllance  within  the 
time  period  designated  in  the  plan.  State 
agencies  shall  periodically  submit  to  the 
appropriate  ETTA  regional  offices  sum-^ 
mary  data  on  the  on-slte  local  office  for¬ 
mal  monltming  reviews,  along  with  a 
narrative  statement  of  si^lficant  overall 

flnrilngs- 

§  653.112  Data  coDeetion. 

(a)  State  agencies  shall: 

(1)  Collect  data  on  MSFWs  Includ¬ 
ing  data  on  the  ntunber  registering  for 
service,  referred  to  Jobs,  placed  in  jobs, 
referred  to  training,  receiving  coimsel- 
Ing,  receiving  job  develoianent,  receiving 
testizlg,  referred  to  supportive  service,  re¬ 
ceiving  some  service,  placed  according 
to  wage  rates,  and  placed  according  to 
duration. 

(2)  Collect  data  on  the  number  of 
MSFWs,  who  were  served  as  to  vdiether 
they  were  male,  female,  black,  Spanish- 
Amerlcan  or  American  Indian. 

(3)  Provide  necessary  training  to 
State  agency.  Including  local  office,  per¬ 
sonnel  to  assure  accurate  reporting  of 
data; 

(4)  Collect,  and  periodically  sulxnlt  to 
the  ETA,  data  comparing  the  quantity 
and  quality  of  services  to  MSFWs  as  com¬ 
pared  to  services  for  non-MSFWs;  and 

(5)  Submit  additional  reports  to  the 
ETA  at  such  times  and  containing  such 
iten^  as  the  ETA  directs. 

§  653.113  Disclosure  of  data. 

(a)  State  agencies  shall  disclose  to  the 
public,  on  written  request,  the  data  col¬ 
lected  by  State  and  local  offices  pursuant 
to  §  653.112  of  this  subpart.  If  possible 
within  10  working  days  after  receipt  of 
the  request. 

(b)  If  a  request  for  data  which  Is  held 
by  a  State  agency  Is  made  to  the  ETA 
national  or  regional  office,  the  ETA  shall 
forward  the  request  to  the  State  agency 
for  response  by  the  State  agency. 

(c)  If  the  requested  data  cannot  be 
supplied  within  10  working  dasrs  of  its 
receipt  by  the  State  agency,  the  State 
agency  shall  respond  to  the  requestor  In 
writing,  giving  the  reason  for  the  delay 
and  specifying  the  date  by  which  It  ex¬ 
pects  to  be  able  to  comply. 

(d)  State  agency  intra-agency  memo¬ 
randa  and  reports  (or  parts  thereof)  and 
memoranda  and  reports  (or  parts  there¬ 
of)  between  the  State  agency  and  the 
ETA,  howevw,  to  the  extent  that  they 
contain  statements  of  opinion  rather 
than  facts,  may  be  withheld  from  public 
disclosure  provided  this  reason  for  with¬ 
holding  Is  given  to  the  requestor  In  writ¬ 
ing.  Similarly,  documents  or  parts  there¬ 


of,  which.  If  disclosed,  would  constitute 
an  unwarranted  Invasion  of  personal  (not 
employe)  privacy,  may  also  be  withheld 
provided  the  reason  Is  given  to  the  re¬ 
questor  in  writing. 

§  653.114  State  agency  staffing  rininiee- 
ments. 

State  agencies  shall  assure  that,  to  the 
extent  possible,  bl-llngual  (Engllsh- 
Spanish)  regular  and  outreach  staff  are 
assigned  to  every  local  office  which  serves 
a  significant  number  of  MSFWs  who  are 
prlmarly  fiuent  and/or  literate  in  Span¬ 
ish.  State  agencies  shall  develop  a  writ¬ 
ten  affirmative  action  plan  as  part  of 
their  program  budget  plan  to  Implement 
this  requirement.  State  agencies  shall 
also  undertake  affirmative  action  to 
recruit  MSFWs  for  their  State  agency 
staffs,  and  shall  Include  a  descrlptlmi  of 
these  efforts  in  their  program  budget 
plan. 

§  653.115  State  agency  program  budget 
plans. 

Each  State  agency,  in  Its  annual  State 
agency  program  budget  plan,  shall  de¬ 
scribe  Its  plans  to  carry  out  the  require¬ 
ments  of  this  subpart  In  the  following 
year.  The  RA  shall  review  the  plan  In 
light  of  the  requirements  oi  this  subpart 
and  shall  make  a  written  determin^on 
as  to  whether  or  not  this  part  of  the  State 
agency  program  budget  plan  Is  accept¬ 
able.  The  RA  shall  then  send  the  deter¬ 
mination  to  the  State  agency. 
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STATES  [RESERVED] 

PART  656— LABOR  CERTIFICATION  PROC¬ 
ESS  FOR  THE  PERMANENT  EMPLOY¬ 
MENT  OF  AUENS  IN  THE  UNITED 
STATES  [RESERVED] 

PART  657— PROVISIONS  GOVERNING 
GRANTS  TO  STATE  AGENCIES  FOR  EM¬ 
PLOYMENT-  SERVICES  ACTIVITIES  [RE¬ 
SERVED] 

PART  658— ADMINISTRATIVE  PROVI¬ 
SIONS  GOVERNING  THE  EMPLOYMENT 
SERVICE  SYSTEM 

Subpart  A — [Rasarvad] 

Subpsrt  B — [Rasarvad] 

Subpart  C — [Rasarvad] 

Subpart  D — [Rasarvad] 

Subpart  E — Employmant  Sarvica  Complaint 
System 

Sec.  / 

658.400  Purpose  and  scope  of  subpart. 

STATK  AGENCT  ES  COMPLAINT  STSTEM 

658.410  Establishment  of  State  agency  ES 

complaint  systems. 

658.411  Types  of  complaints  handled  by  the 

ES  complaint  system. 

658.413  State  agency  officials  responsible  for 

handling  complaints. 

658.413  Initial  handling  of  complaints  by 

the  State  or  local  office. 

658.414  Action  on  employer-related  com¬ 

plaints. 

658.418  Action  on  ES-rated  complalnta 

658.416  Hearings. 

658.417  Decision  of  the  State  referee. 


FEDEKAL  ES  COMPLAINT  SYSTEM 

Sec. 

658.420  Establishment  of  the  ES  complaint 

,  system  at  the  ETA  regional  oAce. 

658.421  Types  of  complaints  handled  by  the 

BS  complaint  system  at  the  ETA 
regional  office. 

658.422  Handling  of  complaints  by  the  RA. 

658.423  Hearings. 

658.424  Decision  of  the  DOL  Hearing  Officer. 

Subpart  F — DIscontiiMMtien  of  Services  to 
Employers  by  the  Employment  Service  System 

658.500  Scope  cmd  ptupose  of  sul^rt. 

668.501  Informal  resolutton. 

658.502  Discontinuance  of^eervlces. 

Subpart  G— Review  and  Assessment  of  State 
Agertcy  Compliance  With  Employment  Servlee 
Regulations 

658.600  Scope  and  purpose  of  subpart. 

658.601  State  agency  responslbiU^. 

668.602  ETA  national  office  responsibility. 

668.603  ETA  reglonsl  office  r^tponslblUty. 

658.604  Assessment  and  evaluation  of  pro¬ 

gram  performance  data. 

656.605  Communication  of  findings  to  State 

agencies. 

Subpart  H— Federal  Application  of  Remedial 
Action  to  State  Agoncios 

658.700  Scope  and  pmpoM  of  subpsrt. 

658.701  State  agency  violations  of  ES  reg¬ 

ulations. 

658.702  Initial  action  by  the  RA. 

668.703  Disallowance  of  expendlturee;  cor¬ 

rective  action  plans. 

658.704  Remedial  actions. 

668.706  Decision  to  decertify. 

668.706  Notice  of  Remedial  Action. 

658.707  Requests  tor  hearings. 

668.708  Hearings. 

658.709  Conduct  of  hearings. 

668.710  Decision  of  the  Hearing  Officer. 

658.71 1  Decision  of  the  Secretary. 

Subpart  A-D — [Reserved] 

Subpart  E — Emploment  Service  Complaint 
System 

Authority:  Wagner-Peyser  Act  of  1933,  as 
amended,  29  DH.C.  49  et  seq.;  Title  VI  oC  the 
CivU  Rights  Act  of  1984;  88  DH.C.  Chapters 
41  and  42;  unless  otherwise  noted. 

§  658.400  Purpose  and  scope  of  subpart. 

This  subpart  sets  forth  the  regulations 
governing  the  employment  service  com¬ 
plaint  system  at  both  the  State  and  Fed¬ 
eral  levels. 

STATE  AGENCY  ES  COMPLAINT  SYSTEM 

§  658.410  Establishment  of  State  ageney 
ES  complaint  systems. 

Each  State  agency  shall  establish  and 
maintain  an  employment  service  com¬ 
plaints  system  pursuant  to  this  subpart. 

§  658.411  Types  of  complaints  handled 
by  the  ES  complaint  system. 

(a)  The  types  at  complaints  which 
'shall  be  handled  by  the  ES  complaint 
system  are: 

(1)  Employer-related  complaints;  that 
is,  complaints  alleging  an  employer’s  fail¬ 
ure  to  comply  with  ES  regulations;  and 

(2)  ES-^related  complaints;  that  Is, 
complaints  by  any  Individual,  organiza¬ 
tion  or  employer  about  employment  serv¬ 
ice  actions  or  omissions  under  ES  regula¬ 
tions. 

(b)  Complaints  by  veterans  alleging 
employer  violations  of  the  mandatory 
listing  requirements  imder  38  UJ3.C.  2012 
shall  not  be  handled  under  this  subpart 
The  State  agency  shall  handle  such  ewn- 
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plaints  under  the-  Department’s  regula¬ 
tions  at  41 CFR  Part  eO>2Sa. 

(c)  Complaints  alleging  oni^oyer  vio¬ 
lations  (tf  employment-related  State  or 
Federal  laws  other  thsm  ES  regulations 
shall  not  be  handled  under  the  procedures 
set  forth  in  this  subpMt.  If  a  State  agen¬ 
cy  receives  such  a  complaint,  Uie  State 
agency  shall  direct  the  cmn^alnant  to 
the  appropriate  State  or  Federal  enforce¬ 
ment  agency.  The  Stete  agency  need  not 
make  a  record  of  such  referrals. 

§  658.412  State  agency  officials  respon¬ 
sible  for  handling  complaints. 

(a)  State  office  level.  The  State  IMrec- 
tor  shall  have  overall  responsibility  for 
the  operation  of  the  State  agency  ES 
complaint  system. 

(1)  The  handling  of  all  complaints  re¬ 
ceived  by  the  State  c^ce  alleging  dis¬ 
crimination  by  race,  color,  creed,  na¬ 
tional  origin,  sex,  age,  citizenship,  phys¬ 
ical  or  mental  status  unrelated  to  job 
performance  (handicap),  veteran  or 
non-veteran  status,  or  status  in  relation 
to  prior  contact  with  the  criminal  law 
process  shall  be  assigned  to  a  State  EEO 
representative.  The  handling  of  all  other 
complaints  received  by  the  State  office 
shall  be  assigned  to  a  State  Monitor  Ad¬ 
vocate  designated  by  the  State  Adminis¬ 
trator  or  State  Director. 

(2)  The  State  Director  shall  assure 
that  all  complaints,  and  all  correspond¬ 
ence  relating  thereto  are  logged  with  a 
notation  of  the  nature  of  each  item. 

(b)  Local  office  level.  At  the  local  office 
level,  the  local  office  manager  shall  be 
responsible  for  the  overall  operation  of 
the  ES  complaint  system.  The  local  office 
manager  shall  assure  that  all  complaints, 
and  all  correspondence  relating  thereto, 
are  logged  with  a  notation  of  the  nature 
of  each  item. 

(1)  All  complaints  alleging  discrimina¬ 
tion  as  described  in  paragraph  (a)  (1) 
of  this  section  shall  be  assigned  to  a  local 
office  EEO  representative  if  the  local  of¬ 
fice  has  a  trained  and  designated  EEO 
Representative,  or,  if  the  local  office  does 
not  have  such  a  Representative,  shall  be 
sent  immediately  to  the  State  EEO 
Representative. 

(2)  All  complaints  from  veterans,  ex¬ 
cept  those  from  veterans  who  are  MSFWs 
and  complaints  from  veterans  alleging 
discrimination  as  described  In  paragraph 

(a)  (1)  of  this  section  shall  be  assigned 
to  the  Local  Veterans’  Employment  Rep- 
resentative  (LVER)  if  the  local  office  has 
an  LVHR.  If  the  local  office  dees  not  have 
an  LVE5r,  such  complaints  s].iall  be  sent 
immediately  to  the  State  Monitor  Ad¬ 
vocate. 

(3)  All  complaints  other  than  those 
described  in  paragraphs  (b)  (1)  and  (2) 
of  this  section  may  be  personally  handled 
by  the  local  office  manager  or  may  be 
assigned  by  the  local  office  manager  to 
another  local  office  employee. 

§  658.413  Initial  handling  of  roinplainta 
by  the  State  or  local  office. 

(a)  Whenever  any  type  of  complaint 
by  any  individual,  organization  or  em¬ 
ployer  is  received  by  a  State  office  or  a 
local  office,  the  responsible  official  shall 


determine  whether  it  is  an  employer- 
related  or  ES-related  comrdtdnt. 

(b)  If  the  complaint  is  not  employer- 
related  or  ES-related,  the  official  shall 
refer  the  complainant  to  an  attomey, 
consumer  advocate,  enforcement  or  oth«r 
public  agency  or  to  other  api^prlate 
assistance.  No  written  record  need  be 
made  of  such  referrals. 

(c)  If  the  complaint  is  an  employer- 
related  or  ES-related  complaint,  the  of¬ 
ficial  shall  require  the  complainant  to 
put  the  compMnt  in  writing  on  the  ES 
Complaint  Form  prescribed  or  approved 
by  the  ETTA.  The  official  shall  offer  to 
assist  the  complainant  in  fining  out  the 
form  and  shall  do  so  if  the  complainant 
desires  such  assistance.  If  the  complain¬ 
ant  represents  several  complainants,  all 
such  complainants  shaU  be  named  on  the 
EiS  Complaint  Form. 

(1)  The  ES  Complaint  Form  shaU  be 
used  for  all  employer-related  and  ES- 
related  complaints,  including  complaints 
by  veterans  and  complaints  about  dis¬ 
crimination. 

(2)  A  copy  of  the  completed  ES 
Complaint  Form  shall  be  given  to  the 
complainant. 

(d)  Whenever  an  employer -related  or 
ES-related  complaint  deals  with  an  em¬ 
ployer  or  local  office  in  another  State, 
the  State  agency  shall  send  the  EIS  Com¬ 
plaint  F\)rm  to  the  ETA  regional  office 
with  jurisdiction  over  the  State  agency 
in  which  it  was  received  for  transmission 
to  the  other  State  agency.  A  copy  of 
the  referral  letter  shall  be  sent  to 'the 
complainant. 

§  658.414  Action  on  cniployor-reialt'd 
complaints. 

(a)  The  State  agency  official.  In  han¬ 
dling  an  employer-related  complaint, 
shall: 

(1)  Offer  to  assist  the  complainant 
through  the  provision  of  appropriate  ES 
services,  such  as  referral  to  another  job; 
and 

(2  )  With  respect  to  the  employer  al¬ 
leged  to  have  violated  ES  regulations, 
follow  the  procedures  set  forth  at  sub¬ 
part  F  of  this  Part. 

§  658.415  Action  on  ES-rcluted  com¬ 
plaints. 

(a)  The  State  agency  official  who 
handles  an  ES-related  complaint  from 
an  individual,  organization  or  ^plpyer 
against  the  ES  shall: 

(1)  Offer  the  complaint  appropriate 
EiS  services;  and 

(2)  Investigate  and  attempt  to  in¬ 
formally  resolve  the  complaint. 

(b)  If  a  local  office  official  is  attempt¬ 
ing  to  informally  resolve  a  complaint 
under  this  section,  and  if  Informal  res¬ 
olution  has  not  been  achieved  within  15 
working  days,  or  5  working  days  with  re¬ 
spect  to  complaints  by  MSEWs,  the  local 
office  official  shall  send  the  complaint  to 
the  State  office  and  shall  notify  the  com¬ 
plainant  in  writing  of  the  referraL 

(c)  If  a  State  office  official  is  attempt¬ 
ing  to  resolve  a  complaint  under  this  sec¬ 
tion,  and  if  Informal  resolution  has  not 
been  accomplished  within  30  working 
days  (20  working  days  with  fespect  to 


complaints  by  MSFWs)  after  its  receipt 
by  the  State  office  (whether  the  c(xn- 
plaint  was  received  directly  or  from  a 
local  office  pursuant  to  paragraph  (b)  of 
this  sectlcm)  ,  the  State  office  shall  send 
a  written  notice  to  the  complainant, 
with  a  copy  to  the  RA,  explaining  why 
the  complaint  has  not  yet  been  resolved 
and  offering  the  complainant  a  hearing 
before  a  State  referee.  The  notice  shall 
advise  the  complainant  that  the  com¬ 
plainant  must  advise  the  State  office  in 
writing  within  30  calendar  days  of  the 
date  of  the  notice,  as  to  whether  the 
CMnplainant  desires  a  hearing. 

(d)  If  the  State  office,  within  30 
calendar  days  of  the  notice  provided  for 
in  paragraph  (c)  of  this  section,  receives 
a  written  request  from  a  complainant, 
the  State  office  shall  refer  the  complaint 
to  a  State  referee  for  hiring.  The  com¬ 
plainant  shall  then  be  notified  in  writing 
by  the  State  office  that: 

(1)  The  complainant  will  be  notified 
of  the  date,  time  and  place  of  the  hear¬ 
ing; 

(2)  The  cwnplainant  will  have  oppor¬ 
tunity  to  be  present  at  the  hearing; 

(3)  The  complainant  may  be  repre¬ 
sented  at  the  hearing  by  an  attomey  or 
other  representative; 

(4)  The  complainant  may  bring  wit¬ 
nesses  and/or  documentary  evidence  to 
the  hearing; 

(5)  The  complainant  may  cross- 
examine  opposing  witnesses  at  the  hear¬ 
ing; 

(6)  The  decision  on  the  complaint  will 
be  based  on  the  evidence  presented  at 
the  hearing; 

(7)  The  State  referee  may  reschedule 
the  hearing  at  the  request  of  the  com¬ 
plainant,  the  complainant’s  representa¬ 
tive,  or  other  party;  and 

(8)  The  complainant  or  the  complain¬ 
ant’s  representative  may  withdraw  the 
request  for  hearing  in  writing  before  the 
hearing. 

§  658.416  Hearings. 

(a)  Hearings  shall  be  held  by  State 
referees  who  may  be,  for  example,  the 
same  referees  who  hold  hearings  imder 
the  State  tmemploymoit  compensation 
law  and/or  the  Work  Incentive  Program. 

(b)  'ITie  State  referee,  upon  the  refer¬ 
ral  of  a  case  for  a  hearing,  shall: 

(1)  Notify  all  Involved  parties  of  the 
date,  time,  and  place  of  the  hearing;  and 

(2)  Re-schedule  the  hearing,  as  ap¬ 
propriate. 

(c)  In  conducting  a  hearing  the  State 
referee  shall: 

(1)  Regulate  the  course  of  the  hearing : 

(2)  Issue  subpoenas  if  necessary; 

(3)  Assure  that  all  relevant  issues  ai-e 
considered; 

(4)  Rule  cn  the  Introduction  of  evi¬ 
dence  and  testimony;  and 

(5)  Take  any  other  actions,  consistent 
with  due  process,  which  are  necessary  to 
insure  an  orderly  hearing. 

(d)  The  testimony  at  the  hearing  shall 
be  recorded  and  may  be  transcribed 
when  appropriate. 

(e)  *1710  parties  shall  be  afforded  the 
opportunity  to  present,  examine, .  and 
cross-examine  witnesses. 
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(f)  The  State  referee  may  elicit  testi¬ 
mony  from  witnesses,  but  shall  not  act 
as  advocate  for  any  party. 

(g)  The  State  referee  shall  receive  and 
make  part  of  the  record  documentary 
evidence  offered  by  any  party  and  ac¬ 
cepted  at  the  hearing.  Copies  thereof 
shall  be  made  available  by  the  party  sub¬ 
mitting  the  document  to  other  parties  to 
the  hearing  upon  request. 

(h)  The  case  record,  or  any  portion 
thereof,  shall  be  available  for  inspection 
and  copying  by  any  party  at,  prior  to,  or 
subsequent  to  the  hearing  upon  request. 
Special  procedures  may  be  used  for  dis¬ 
closure  of  medical  and  psychological  rec¬ 
ords  such  as  disclosure  to  a  physician 
designated  by  the  individual. 

(1)  The  State  referee  shall,  if  feasible, 
resolve  the  dispute  by  conciliation  at  any 
time  prior  to  the  conclusion  of  the 
hearing. 

§  658.417  Derision  of  the  Stale  referee. 

(a)  The  State  referee  may: 

(1)  Rule  that  the  case  is  improperly 
before  it,  that  is,  that  there  is  a  lack  of 
jurisdiction  over  the  case; 

(2)  Rule  that  the  complaint  has  been 
withdrawn  in  writing; 

(3)  Rule  that  reasonable  cause  exists 
to  believe  that  the  request  has  been 
abandoned  or  that  repeated  requests  for 
re-scheduling  are  arbitrary  and  for  the 
purpose  of  imduly  delaying  or  avoiding 
a  hearing;  or 

(4)  Render  such  other  rulings  as  are 
appropriate  to  the  issues  in  question. 
However,  the  State  referee  shall  not  have 
jurisdiction  to  consider  Uie  validity  or 
constitutionality  of  ES  regulations  or  of 
the  Federal  statutes  under  which  they 
are  promulgated. 

(b)  Based  on  the  entire  record  includ¬ 
ing  any  evidence  provided  at  the  heming, 
the  State  referee  shall  prepare  a  written 
decision.  The  State  referee  shall  send  a 
copy  of  the  decision  stating  the  findings 
and  conclusions  of  law  and  fact  and 
the  reasons  therefor  to  the  complainant, 
the  State  office  and  the  RA. 

(c)  All  decisions  of  a  State  referee 
shall  be  acctmipanied  by  a  written  notice 
InftMining  the  complainant  that,  if  the 
cmnplainant  is  not  satisfied,  the  com¬ 
plainant  may,  within  30  calendar  days 
of  the  date  of  the  decision,  file  a  com¬ 
plaint  in  writing  with  the  RA.  The  notice 
shall  give  the  address  of  the  RA. 

FEDERAL  ES  COMPLAINT  SYSTEM 

§  658.420  EslablKlmienl  of  KS  rom- 
plaint  system  at  the  ETA  r4'gioiial 
oflice. 

(a)  Each  RA  shall  establish  and  main¬ 
tain  an  ES  complaint  system  at  the  DOL 
regional  office  level. 

(b)  The  RA  shall  designate  DOL  offi- 
.  cials  to  handle  ES  complaints  as  follows; 

(1)  The  handling  of  all  complaints 
alleging  discrimination  by  race,  color, 
creed,  national  origin,  sex,  age,  citizen¬ 
ship,  ph^rsical  or  mental  status  unrelated 
to  job  performance  (handicap) ,  veteran 
or  non-veteran  status,  status  in  rela- 
tl(Hi  to  prior  contact  with  the  criminal 
law  process  shall  be  assigned  to  a  Re¬ 


gional  Equal  Employment  Opportunity 
Representative  (REEOR) ; 

(2)  The  handling  of  all  ccxnplaints 
from  veterans,  except  from  veterans  who 
are  MSFWs,  and  complaints  from  vet¬ 
erans  about  discrimination  as  described 
in  pai'agraph  (b)  (1)  of  this  section  shall 
be  assigned  to  the  Regional  Veterans* 
Employment  Representative  (RVER) ; 

(3)  The  handling  of  all  complaints 
other  than  those  described  in  paragraphs 
(b)  (1)  and  (2)  of  this  section,  shall 
be  assigned  to  a  Regional  Mcmitor  Ad¬ 
vocate. 

(c)  The  RA  shall  assure  that  all  com¬ 
plaints  and  all  correspondence  relating 
thereto  are  logged,  with  a  notation  of 
the  nature  of  each  item. 

§  658.421  Types  of  Complaints  handled 
by  the  ES  Complaint  system  at  the 
ETA  regional  office. 

(a)  The  tsrpes  of  c(xnplahits  which 
shall  be  handled  by  the  ES  complaint 
syst^  at  the  ETA  regional  office  levd 
are; 

(1)  Employer-related  ccunplalnts,  that 
is,  complaints  alleging  an  employer’s 
failure  to  comply  with  ES  regrulations; 
and 

(2)  ES-related  complaints,  that  is, 
complaints  by  any  individual,  organiza¬ 
tion  or  employer  about  employment  serv¬ 
ice  actitms  or  omissions  under  ES  regu¬ 
lations. 

(b)  Complaints  by  veterans  alleging 
employer  violations  of  the  mandatory 
listing  requirements  under  38  U.S.C.  2012 
shall  not  be  handled  imder  this  subpart. 
Such  complaints  shall  be  handled  imder 
the  Department’s  regulations  at  41  CFR 
Part  60-250. 

(c)  Complaints  alleging  employer  vio¬ 
lations  of  employment-relat^  State  or 
Federal  laws  other  than  ES  regulations 
shall  not  be  handled  under  the  proce¬ 
dures  set  forth  in  this  subpart.  If  an 
ETA  regional  office  receives  such  a  com¬ 
plaint,  the  ETA  regi(Mial  (^ce  shall  di¬ 
rect  the  ccxnplainant  to  the  appropriate 
State  or  Federal  enforcement  agency. 
’The  ETA  r^cmal  office  need  not  make  a 
record  of  such  referrals. 

(d)  No  employer-related  or  ES-related 
complaint,  however,  shall  be  handled  at 
the  ETA  regional  office  level  until  the 
complainant  has  exhausted  the  State 
agency  administrative  remedies  set  forth 
at  IS  658.410-417  of  this  subpart.  There¬ 
fore,  if  the  RA  determines  that  any 
complainant,  who  has  filed  a  complaint 
with  the  regional  office,  has  not  yet  ex¬ 
hausted  the  administrative  remedies  at 
the  State  agency  level,  the  RA  shall  in¬ 
form  the  complainant  in  writing  that  it 
must  first  exhaust  those  remedies  before 
the  complaint  may  be  filed  in  the  re¬ 
gional  office.  A  c(my  of  this  letter  shall 
be  sent  to  the  State  Director. 

§  6,58.422  Handling  of  complaint-  b>  the 
RA. 

(a)  Upon  receipt  of  a  complaint  by  the 
RA  after  the  exhaustion  of  State  agency 
administrative  remedies,  the  RA  shall 
send  for  the  complete  State  agency  file, 
including  the  original  ES  Comirialnt 


Form.  The  RA  shall  determine  whether 
the  c(»nplalnt  is  an  employer-related  or 
ES-related  complaint. 

(b)  If  the  complaint  is  not  employer- 
related  or  ES-related,  the  RA  shall  direct 
the  complainant  to  an  attorney,  con¬ 
sumer  advocate,  enforcement  or  other 
public  agency  or  to  other  appropriate  as¬ 
sistance.  No  record  need  be  made  of  such 
referrajjs. 

(c)  If  the  complaint  is  employer-re¬ 
lated  or  ES-related,  the  RA  shall  review 
the  file  in  the  case  and  shall  determine 
whether  any  further  investigation  or  ac¬ 
tion  is  appropriate. 

(d)  H  the  RA  determines  that  no 
fiulher  action  is  warranted,  the  RA  shall 
send  this  determinatitm  in  writing  to 
the  complainant,  and  may  offer  the  com¬ 
plainant  a  hearing  before  a  DOL  Hear¬ 
ing  Officer  provided  the  complainant  re¬ 
quests  such  a  hearing  in  writing  from 
the  RA  within  30  calendar  days. of  the 
date  of  the  RA’s  offer  of  hearing. 

(e)  If  the  RA  determines  that  further 
instigation  or  other  action  is  war¬ 
ranted,  the  RA  ^all  undertake  such  an 
investigation.  Informal  resolution  or 
other  action. 

(f)  If  the  RA  finds  probable  cause  to 
believe  that  an  employer  has  violated  ES 
regulations,  the  RA  shall  fefilow,  or  ^all 
direct  the  State  agency  to  follow,  the 
procedures  set  forth  at  subpart  F  of  this 
Part. 

(g)  If  the  RA  finds  probable  cause  to 
believe  that  a  State  agency  or  one  of  its 
local  offices  has  violated  ES  regulatitms, 
the  RA  shall  follow  the  procedures  set 
forth  at  subpart  H  of  this  Part. 

(h)  If  the  ctunplaint  is  not  resolved  to 
the  complainant’s  satisfaction,  the  RA 
may  offer  the  complainant  in  writing  a 
hearing  before  a  DOL  Hearing  Officer 
provided  the  complainant  requests  such 
a  hearing  in  writing  from  the  RA  within 
30  calendar  days  of  the  date  of  the  RA’s 
offer  of  hearing. 

(i)  If  the  complainant  requests  a  hear¬ 
ing  pursuant  to  paragraphs  (d)  or  (h)  of 
this  section  the  RA  shall : 

(1)  send  the  complainant  a  written 
notice  containing  the  statements  set 
forth  at  I  658.415(d)  of  this  subpart: 

(2)  compile  four  hearing  files  con¬ 
taining  copies  of  all  documents  relevant 
to  the  case,  indexed  and  compiled  chron¬ 
ologically; 

(3)  send  simultaneously  one  hearing 
file  to  the  DOL  Chief  Administrative  Law 
Judge,  1111  20th  Street,  NW.,  Washing¬ 
ton,  D.C.  20036,  one  hearing  file  to  the 
Administrator,  and  one  hearing  file  to 
the  Solicitor  of  Labor,  Attn:  Associate 
Solicitor  for  Emplosunent  and  Training, 
and  retain  one  hearing  file. 

(j)  Upon  the  receipt  of  a  hearing  file, 
the  DOL  Heiuing  Officer  designated  by 
the  Chief  Administrative  Law  Judge 
shall  notify  the  complainant,  the  Stalls 
agency,  the  RA,  the  Administrator,  and 
the  Solicitor  of  the  receipt  of  the  case 
and  shall  afford  than  30  dsis^  to  submit 
written  evidence  and/or  legal  arguments 
in  the  case.  After  the  30  days  elapse, 
the  Hearing  Officer  shall  schedule  a 
hearing. 
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§  658.423  Hearings. 

(a)  The  DOL  Hearing  omctt  sbaU: 

(1)  Notify  all  Involved  parties  of  the 
date,  time,  and  place  of  the  hearing;  and 

(2)  Re-schedule  the  hearing,  as  ap¬ 
propriate. 

(b)  In  conducting  a  hearing  the  DOL 
Hearing  Officer  shall: 

(1)  R^rulate  the  course  of  the  hear¬ 
ing; 

(2)  Issue  subpoenas  If  necessary; 

(3)  Consider  all  relevant  Issues  which 
are  raised: 

(4)  Rule  (m  the  Introduction  of  evi¬ 
dence  and  testimony;  and 

(5)  Take  any  other  action,  consistent 
with  due  process,  which  Is  necessary  to 
insure  an  orderly  hearing. 

(c)  The  testimony  at  the  hearing  shall 
be  recorded,  and  shall  be  transcribed  if 
appropriate. 

(d)  The  paxties  to  the  hearing  shall  be 
afforded  the  opportunity  to  present,  ex¬ 
amine,  and  cross-examine  witnesses. 

(e)  The  DOL  Hearing  Officer  may 
elicit  testimony  from  witnesses,  but  shall 
not  act  as  sulvocate  for  any  party. 

(f )  The  DOL  Hearing  Officer  shall  re¬ 
ceive,  and  make  part  of  the  record,  docu¬ 
mentary  evidence  offered  by  any  party 
and  accepted  at  the  hearing.  Copies 
thereof  shall  be  nuule  available  by  the 
party  submitting  the  documentary  evi¬ 
dence,  to  any  party  to  the  hearing  upon 
request. 

(g)  The  case  record,  or  any  portion 
thereof,  shall  be  available  for  inspection 
and  copying  by  any  party  to  the  hearing 
at,  prior  to,  or  subsequent  to  the  hearing 
upon  request.  Special  procedures  may  be 
used  for  disclosure  of  medical  and  psy¬ 
chological  records  such  as  disclosure  to 
a  physician  designated  by  the  Individual 
concerned. 

(h)  The  DOL  Hearing  Officer  shall.  If 
feasible,  encourage  resolution  of  the  dis¬ 
pute  by  conciliation  at  any  time  prior  to 
the  conduslmi  oi  the  hearing. 

§  658.424  Decision  of  the  DOL  Hearing 
Ofliicer. 

(a)  The  DOL  Hearing  Officer  may: 

(1)  Rule  that  there  is  a  lack  of  jurls- 

dietlon  over  the  case;  * 

(2)  Rule  that  the  complaint  has  been 
withdrawn  In  writing; 

(3)  Rule  that  reasonable  cause  exists 
to  believe  that  the  request  has  been 
abandoned  or  that  r^ieated  requests  for 
re-schedullng  are  arbitrary  and  for  the 
purpose  of  unduly  delaying  or  avoiding  a 
healing;  or 

(4)  Render  such  other  rulings  as  are 
appropriate  to  the  Issues  in  questton. 
However,  the  Hearing  Officer  diall  not 
have  Jurisdiction  to  consider  the  validity 
or  constitutionality  of  ES  regulatlmis  or 
of  the  Federal  statutes  under  which  they 
are  promulgated. 

(b)  Based  on  the  entire  record  In¬ 
cluding  any  evidence  provided  at  the 
hearing,  the  DOL  Hearing  Officer  shall 
prepare  a  written  decision.  Hu  DOL 
Hearing  Officer  shall  send  a  copy  of  the 
decision  stating  the  flndtngii  mmi  con¬ 
clusions  of  law  and  fact  and  the  reasons 
therefor  to  the  complainant,  the  State 


office,  the  RA.  the  Admlnlstratm*,  and  the 
Solicitor. 

(c)  The  decision  of  the  Hearing  Offi¬ 
cer  shall  be  the  final  decision  of  the  Sec¬ 
retary. 

Subpart  F — Discontinuation  of  Services  to 

Empioyers  by  the  Employment  Service 

System 

Authoutt:  Wagnw-Peysw  Act  of  1933, 
as  amended,  29  U.S.C.  49  et  seq..  unless 
^otherwise  noted. 

§  658.500  Scope  and  purpose  of  subpart. 

This  subpart  contains  the  regulations 
governing  the  discontinuation  of  services 
to  employers  by  the  employment  service 
system. 

§  658.501  Informal  resolution. 

(a)  Whenever  a  complaint  filed  under 
subpart  E  of  this  Part  alleges  that  an 
employer  has  violated  ES  regulations, 
and  whenever  a  local  office  manager  or 
higher  State  official  has  probable  cause 
to  believe  that  an  employer  has  violated 
ES  regiilations,  a  State  agency  official 
shall  attempt  to  Informally  resolve  the 
issue.  If  the  issue  cannot  be  resolved 
within  30  calendar  days,  the  State  agency 
official  shall  refer  the  matter  in  writing 
to  the  State  Director  for  formal  inves¬ 
tigation,  except  that,  if  the  case  involves 
a  Job  offer  which  has  been  placed  into 
interstate  clearance,  the  State  agency 
shall  immediately  refer  the  matter  in 
writing  to  the  RA  for  investigation. 

(b)  The  employer  shall  be  notified  in 
writing  of  the  outcome  of  the  State 
agency  or  ETA  investigatlcm.  If  the  case 
arose  through  a  complaint  filed  under 
the  ES  complaint  system  at  sul^art  E 
of  this  Part,  the  complainant  shall  also 
be  notified  in  writing  of  the  outcome  of 
the  investigration.  If  the  RA  or  the  State 
Director  determines  that  a  violation  of 
ES  regulations  has  occiured,  the  em¬ 
ployer  shall  be  notified  in  writing  of  the 
determination,  the  reasons  therefor,  and 
that  termination  of  an  the  ES  services 
to  the  employer  will  be  initiated  in  30 
calendar  days  unless  the  employer  pro¬ 
vides  conclusive,  documented  evidence 
within  the  30-day  period  that  it.ls  not 
in  vlolati<m  or  that  the  violation  has 
been  corrected.  Notices  from  the  RA  un¬ 
der  this  paragraph,  shall  be  sent  to  the 
employer  through  the  State  Director. 
Notices  imder  this  paragnq^h  shall  In¬ 
form  the  enq>loyer  that  State  agency 
personnel  will  be  avallaUe  to  assist  in 
resolving  the  dispute  during  the-  30-day 
period. 

§  658.502  Discontinuanoe  of  aervicet*. 

(a)  If  the  issue  has  not  been  reserved 
within  the  30  calendar  days  described 
in  §  658.501  of  this  subpart,  the  State  Di¬ 
rector  shall  send  a  written  notice  to  the 
employer  that  all  services  wUI  be  ter¬ 
minated  in  15  calmdac  days  imiivM 
within  that  period  the  onployer  requests 
a  hearing  mailing  a  written  request 
for  hearing  to  the  State  Director,  or 
imless  within  that  period  the  employer 
provides  conclusive,  documented:  evi¬ 
dence  that  the  violation  has  been  cor¬ 
rected  or  that  the  violation  does  not 
exist. 


(b)  Unless  otherwise  provided  in  ES 
regulations,  if  the  employe  fails  to  re¬ 
quest  a  hearing  or  has  not  sPlvm  adequate 
evidence  of  correction  or  non-extstmee 
of  the  Jrtolation  within  the  IS-calmdar- 
day  period,  all  ES  services  to  the  em¬ 
ployer  shall  be  terminated  until  such 
time  as  the  employer  provides  conclusive, 
documented  e^dence  that  the  violation 
has  been  corrected  or  ddbs  not  exist. 

(c)  If  the  employer  makes  a  timdy 
request  for  a  hearing,  the  State  agency 
shall  f<ffiow  the  proo^ures  set  forth  at 
§  658.416-417  of  this  Part. 

Subpart  G — Review  and  Assessment  of 

State  Agency  Compliance  With  Employ¬ 
ment  Service  Regulations 

Attfrositt:  Wagner-Peyaer  Act  of  1933,  as 
amended,  29  UJ3.C.  49  et  seq.;  6  UB-C.  SOI 
et  seq. 

§  658.600  Scope  and  purpose  of  subpart. 

This  subpart  sets  forth  the  regulations 
governing  review  and  assessment  of  State 
agency  compliance  with  the  Employment 
Service  regulations  at  20  CFR  l^rts  601, 
602,  603,  604,  620,  621,  651,  653,  658  and 
29  CFR  Part  8. 

§  658.601  State  agency  responsibility. 

(a)  Each  State  agency  shall  establish 
and  maintain  a  State  agency  Self -Ap¬ 
praisal  Syst^  pwsuant  to  EPA  stand¬ 
ards,  and  shall  use  this  system  to  evalu¬ 
ate  and  assess  its  ES  program,  and  to 
assure  its  compliance  with  ES  regula¬ 
tions. 

(b)  Each  State  DirectoTand  local  of¬ 
fice  manager  shall  asstire  that  their 
staffs  know  and  carry  out  ES  regulations, 
including  regulations  on  performance 
standards  and  pre^ram  emphases,  and 
any  corrective  action  plans  Imposed  by 
the  State  agency  or  by  the  ETA. 

(c)  Each  State  Director  shall  assure 
that  the  State  agency  complies  with  its 
approved  program  budget  plan. 

(d)  Each  State  Director  shall  assure  to 
the  maximum  extent  feasible  the  accu¬ 
racy  of  data  entered  by  the  State  agency 
into  ETA  required  management  informa¬ 
tion  systems.  Each  State  agency 
establish  and  maintain  a  data  validation 
system  pursuant  to  ETA  instructions. 
The  system  shall  review  every  local  office 
at  least  once  every  four  years.  The  sys¬ 
tem  shall  Include  the  validation  of  time 
distribution  reports  and  the  review  of 
data  gathering  procedures. 

§  658.602  ETA  national  office  renponsi- 
bility. 

The  ETA  national  office  shall: 

(a)  Monitor  ETA  regional  offices* 
carrying  out  of  ES  regulations; 

(b)  Prom  time  to  time,  conduct  such 
special  reviews  and  audits  as  necessary  to 
mcmitor  ETA  regional  office  and  State 
agency  conpllancewith  ES  regulations; 

(c)  Offer  technical  assistance  to  the 
ETA  regional  offices  and  State  agencies 
in  carrying  out  ES  regulations  and  pro¬ 
grams; 

.  (d)  Conduct  any  reports  valldatioa 
surveys,  which  the  ETA  intends  to  use  in 
suMwrtof  resource  aHocatione;  and 

(e)  Assign  to  a  National  Mboltor  Ad¬ 
vocate  the  responsibility  to: 
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(1)  Develop  and  maintain  monitoring 
and  evaluating  instnunents  for  monitor¬ 
ing  the  delivery  of  services  to  migrant 
and  seasonal  farmworkers  (MSFWs) ; 

(2)  Develop  and  maintain  instmtaents 
for  monitoring  and  assessing  the  ES 
complaint  system  set  forth  at  subpart  E 
of  this  Part; 

(3)  Provide  technical  assistance  to 
ETA  regional  office  and  State  agency 
staffs  for  administering  the  ES  complaint 
system;  and 

(4)  As  appropriate,  participate  in  re¬ 
views  of  State  agency  performance  and 
monitoring  reports  with  respect  to  serv¬ 
ices  for  MSFWs  and  the  ES  complaint 
system. 

§  658.603  ETA  regional  ofliee  re«ponKi> 
bility. 

<a)  The  RA  shall  monitor,  review,  and 
audit  State  agencies  in  accordance  with 
this  subpart. 

(b)  The  RA  shall  provide  technical  as¬ 
sistance  to  State  agencies  to  assist  them 
in  carrying  out  ES  regulations  and  pro¬ 
grams. 

(c)  During  the  review  and  approval  of 
annual  State  agency  program  budget 
plans,  the  RA  shall  determine  whether 
State  agencies  have  met  the  levels  of 
performance  for  State  agencies  set  forth 
in  the  ES  regulations.  RAs  shall  also 
measure  the  actual  performance  of  State 
agencies  by  regular  reviews  and  assess¬ 
ments. 

(d)  RAs,  on  a  regular  basis,  shall  re¬ 
view  and  assess: 

<1)  State  agency  compliance  with  ES 
regulations;  and 

(2)  State  agency  performance  in  (H)er- 
ating  ES  programs  including  State 
agency  performance  against  the  State 
agency  program  budget  plan,  the  histor¬ 
ical  p^ormance  of  the  agency,  the  per¬ 
formance  of  other  State  agencies,  and 
programs  standards  established  by  ES 
r^idations. 

(e)  In  assessing  and  reviewing,  RAs 
shall  consider,  to  the  extent  appropriate, 
economic  conditions  and  other  external 
factors  such  as  those  ETA  considers  in 
the  allocation  of  resoiurces. 

(f)  Pursuant  to  ETA  methods  of  re¬ 
view  and  assessment,  the  RA  shall  review 
and  approve  annual  State  agency  pro¬ 
gram  budget  plans  by  reviewing  and  as¬ 
sessing  at  least: 

(1)  State  agency  compliance  with  ES 
regulations: 

(2)  State  agency  affiierence  to  na¬ 
tional  program  emphases;  and 

(3)  the  adequacy  and  appropriateness 
of  the  program  budget  plan  for  carrying 
out  ES  programs. 

(g)  The  RA  shall  monitor  the  overall 
performance  of  State  agencies  on  an  on¬ 
going  basis  by  such  methods  as  misite 
visits  by  ETA  monitoring  staff  to  State 
agency  offices,  desk  reviews,  and  the  use 
of  required  reporting  systens  and  otho: 
available  Information; 

(h)  As  appropriate,  RAs  shall  con¬ 
duct  or  have  conducted: 

(1)  Comprehensive  on-site  reviews  of 
State  agencies  and  their  offices  to  review 
State  agency  ^organization,  management, 
and  program  (operations; 


(2)  Periodic  performance  reviews  of 
State  agency  operation  of  ES  programs  to 
measure  actual  perf  (ormance  against  the 
program  budget  plan,  past  performance, 
the  performance  of  other  State  agencies, 
etc.; 

(3)  Audits  of  State  agency  programs 
to  review  State  agency  program  activity 
and  to  assess  whether  the  expenditure  of 
grant  funds  has  been  in  accordance  with 
the  approved  budget.  RAs  may  also  con¬ 
duct  audits  through  other  agencies  or 
organizations  or  may  require  the  State 
agency  to  have  audits  conducted; 

(4)  Validations  of  data  entered  into 
management  Information  systems  to 
assess: 

(i)  The  accuracy  of  data  entered  by 
the  State  agencies  into  management  in¬ 
formation  system; 

(ii)  Whether  the  State  agencies’  data 
validating  and  reviewing  procedures  con¬ 
form  to  ETA  instructions;  and 

(iii)  Whether  State  agencies  have  im¬ 
plemented  any  corrective  action  plans 
required  by  the  ETA  to  remedy  defi¬ 
ciencies  in  their  validation  programs; 

(5)  Technical  assistance  programs  to 
assist  State  agencies  in  canning  out  ES 
regulations  and  programs;  and 

(6)  Reviews  to  assess  whether  the 
State  agency  has  complied  with  correc¬ 
tive  action  plans  Imposed  by  the  ETA  or 
by  the  State  agency  itself. 

(i)  Each  RA  shall  designate  a  Region¬ 
al  Monitor  Advocate  who  shall: 

(1)  Have  primary  responsibility  at  the 
ETA  r^ional  levti  for  monitoring  ttie 
effectiveness  of  the  BB  complaint  system 
set  forth  at  SUbpart  E  of  this  Part,  ap¬ 
prising  apprc^riate  State  and  ETA  offi¬ 
cials  of  problems  with  respect  to  the  com¬ 
plaint  system,  and  providing  technical 
assistance  to  State  Mcmltor  Advocates, 
as  appropriate;  and 

(2)  With  respect  to  State  agencies* 
services  to  MSFWs,  provide  input  to  re¬ 
gional  reviews  of  State  agency  program 
budget  plans,  monitor  and  evaluate  State 
agency  services  to  MSFWs,  and  partic¬ 
ipate  in  on-site  1(X»J  office  formal  mon¬ 
itoring  reviews,  as  apprc^riate. 

§  658.604  Assessment  and  evaluation  of 
program  performance  data. 

(a)  State  agencies  shall  compile  pro¬ 
gram  performance  data  required  by  ETA 
inducting  statistical  Information  on  pro¬ 
gram  operations. 

(b)  The  ETA  shall  use  the  program 
performance  data  in  assessing  and  eval¬ 
uating  whether  the  State  agencies  have 
complied  with  ES  regulations  and  their 
State  agency  program  budget  plans. 

(c)  In  assessing  and  evaluating  pro¬ 
gram  performance  data,  the  ETA  shall 
act  in  accordance  with  the  following 
general  principles: 

(1)  The  fact  that  the  program  per¬ 
formance  data  from  a  State  agency, 
whether  overall  or  relative  to  a  par¬ 
ticular  program  activity.  Indicate  poor 
program  performance  is  not  in  Itself 
a  breach  of  ES  regulations  or  of  the 
State  agency’s  responsibilities  under  its 
State  agency  program  budget  plan; 

(2)  Program  performance  data,  how¬ 
ever,  may  so  strongly  indicate  that  a 


State  agency’s  performance  is  poor  that 
the  data  may  raise  a  presumption  (prima 
facie  case)  tliat  a  State  agency  is  vio¬ 
lating  ES  regulations  or  the  State  agency 
program  budget'plan.  In  such  cases,  the 
ETA  shall  afford  the  State  agency  an 
opportunity  to  rebut  the  presumption  of 
poor  performance  pursuant  to  ^e  pro-  ^ 
cedures  at  subpart  H  of  this  Part. 

(3)  The  ETA  shall  take  into  accoimt 
that  certain  program  performance  data 
may  measure  items  primarily  within  the 
control  of  State  agencies  while  other 
data  may  measiu'e  items  over  which  the 
State  agency  has  very  little  control. 

(i)  Generally,  for  example,  a  State 
agency  has  substantial  control  over  the 
delivery  of  employment  services  such  as 
referrals  to  jobs,  job  development  con¬ 
tacts,  applleant  counseling  and  refer¬ 
rals  to  supportive  services. 

(ii)  State  agencies,  however,  do'  not 
have  substantial  control  over  the  out¬ 
come  of  services.  State  agencies,  for 
example,  cannot  guarantee  that  an  em¬ 
ployer  will  hire  a  referred  applicant,  nor 
can  they  guarantee  that  the  tenns  and 
conditions  of  employment  will  be  as 
stated  on  a  job  order. 

(ill)  Outside  forces,  moreover,  such  as 
a  sudden  heavy  increase  in  imemploy- 
ment  rates,  a  strike  by  State  agency  em¬ 
ployees,  or  a  severe  drought  or  fiood  may 
skew  the  results  measured  by  program 
performance  data; 

(4)  The  ETA  shall  consider  a  State 
agency’s  failure  to  ke^  accurate  and 
complete  program  performance  data  re¬ 
quired  by  ES  regxilatkHis  as  a  breach  of 
the  BS  regulations. 

§  658.605  Communicalioii  of  findings  to 
State  agencies. 

(a)  The  RA  shall  inform  State  agen¬ 
cies  in  writing  of  the  results  of  review 
and  assessment  activities  and,  as  ap¬ 
propriate,  shall  discuss  with  the  State 
Administrator  and  the  State  Director 
the  Impact  or  action  required  by  ETA  as 
a  result  of  review  and  assessment  ac¬ 
tivities. 

(b)  The  ETA  national  office  shall 
transmit  the  results  of  any  review  and 
assessment  activities  conducted  by  it  to 
the  RA,  who  shall  send  the  Information 
to  the  State  agency. 

(c)  Whenever  the  review  and  assess¬ 
ment  indicates  a  State  agency  violation 
of  ES  regulations  or  of  its  State  agency 
program  budget  plan,  the  RA  shall  fol¬ 
low  the  procedtu*es  set  forth  at  subpart 
Hof  this  Part 

(d)  RAs  shall  follow-up  any  corrective 
action  plan  imposed  on  a  State  agoicy 
under  subpart  H  of  this  Part  by  further 
review  and  assessmait  of  the  State 
agency  pursuant  to  this  subpart. 

Subpart  H — Federal  Application  of 
Remedial  Action  to  St^  Agencies 

AxmiouTT:  Wagner-Peysnr  Act  of  1933, 
as  amended,  29  UA.C.  49  et  seq.;  6  CJ3.C. 
801  et  seq. 

§  658.700  Scope  and  purpose  of  subpart. 

This  subpart  sets  forth  the  procedures 
which  ETA  Shan  f  oUow  when  State  agen¬ 
cies  are  not  adhering  to  ES  regulations. 
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§  658.701  Stale  agency  violations  of  ES 
regulations. 

It  is  the  policy  of  the  Employment  and 
Training  Administration  (ETA)  and  to 
receive  information  concerning  alleged 
violations  by  State  agencies  of  the  ES 
regulations  at  20  CFR  Parts  601,  602,  603, 
604,  620,  621,  651,  653  or  658  or  at  29 
CFR  Part  8  from  any  person  or  organi¬ 
zation. 

§  658.702  Initial  action  by  the  RA. 

(a)  Whenever  an  RA  discovers  or  is 
apprised  of  possible  State  agency  viola¬ 
tions  of  ES  regulations  by  the  review  and 
assessment  activities  under  subpart  Q  of 
this  Part,  required  reports,  complaints 
from  individuals,  organizations  or  em¬ 
ployers  which  are  filed  with  ETA  after 
the  exhaustion  of  State  agency  admin¬ 
istrative  remedies,  or  otherwise,  the  RA 
shall  investigate  the  matter  if,  and  to 
the  extent,  an  investigation  is  appropri¬ 
ate.  If  the  matter  concerns  a  possible 
violation  of  ES  regulations  by  a  local 
office,  the  RA  may  refer  the  matter  to 
the  State  Director  for  investigation  with 
instructions  that  the  State  Director  re¬ 
port  the  results  of  the  investigation  to 
the  RA  within  a  specified  time. 

(b)  When  the  RA  review  and/or  the 
investigation  is  complete,  the  RA  shall 
prepare  written  initial  findings.  If  the 
RA  determines  that  there  is  no  probable 
cause  to  believe  that  a  State  agency  has 
violated  ES  regulations,  the  RA  need 
take  no  further  action.  If  the  RA  deter¬ 
mines  that  there  is  probable  cause  to 
believe  that  a  State  agency  has  violated 
ES  regulations,  the  RA  shall  follow  the 
procedures  set  forth  in  §  658.703  of  this 
subjjart. 

§  658.703  Disallowance  of  expenditures; 
corrective  action  plans. 

(a>  Whenever  the  RA  in  the  written 
Initial  findings,  finds  probable  cause  to 
believe  that  a  State  agency  has  violated 
ES  regulations,  the  RA  shall  send  the 
findings  to  the  State  agency,  giving  the 
reasons  therefor.  The  State  agency 
shall  have  10  workings  days  to  comment 
on  the  findings,  or  a  longer  period  if  the 
RA  determines  that  such  a  longer  period 
is  appropriate.  After  the  period  elapses, 
the  RA  shall  prepare  written  final  find¬ 
ings.  If,  in  the  final  findings,  the  RA  de¬ 
termines  that  the  State  agency  has  not 
violated  ES  regulations,  the  RA  need  take 
no  further  action.  If  the  RA  determines 
that  a  State  agency  has  violated  ES 
regulations; 

(1)  If  the  matter  involves  the  mis¬ 
spending  of  grant  funds,  the  RA  may 
issue  a  disallowance  of  the  expenditure 
and  may  either  demand  repayment  or 
withhold  future  funds  in  the  amount  in 
question.  If  the  RA  disallows  costs,  the 
RA  shall  send  a  written  notice  of  dis¬ 
allowance  by  registered  mail,  to  the  State 
agency,  giving  the  reasons  for  the  dis¬ 
allowance,  and  informing  the  State 
agency  that  the  disallowance  is  effective 
immedfately  and  that  no  more  fimds  may 
be  spent  in  the  unallowed  manner.  The 
RA  may  also  offer  the  State  agency  the 
opportunity  to  request  a  hearing  pursu¬ 
ant  to  S  568.707  of  this  sid>part.  The  of¬ 


fer,  or  the  acceptance  of  an  offer  of  a 
hearing,  however,  shall  not  stay  the  ef¬ 
fectiveness  of  the  disallowance. 

(2)  If  the  violation  does  not  involve 
mis-spending  of  grant  funds  or  the  RA 
judges  that  the  circumstances  warrant 
other  action: 

(i)  The  RA  shall  notify  the  State 
agency  by  registered  mail  of  the  specific 
violation  (s)  and  shall  direct  the  State 
agency  to  implement  a  specific  corrective 
action  plan  to  correct  all  violations  with¬ 
in  a  specified  time.  The  specified  time 
period  shall  commence  with  the  date  of 
signature  on  the  registered  mall  receipt. 

(ii)  When  the  time  period  provided 
for  in  paragraph  (a)  (2)  (i)  of  this  sec¬ 
tion  elapses,  ETA  staff  shall  review  the 
State  agency’s  efforts  by  follow-up  visit 
or  otherwise. 

(ill)  If  the  RA  determines  that  the 
State  agency  has  corrected  the  viola- 
tion(s),  the  RA  need  take  no  further 
action  except  to  document  that  fact. 

(iv)  If  the  State  agency  has  not  cor¬ 
rected  the  violation(s)  and  has  not  made 
good  faith  efforts  and  substantial  prog¬ 
ress  to  that  end,  the  RA  shall  apply 
remedial  actions  to  the  State  agency  pur¬ 
suant  to  §  658.704  of  this  subpart. 

(v)  If  adequate  progress  has  been 
made  toward  correcting  the  violation(s) 
so  that  it  appears  that  the  violation  (s) 
will  be  fully  corrected  within  a  reason¬ 
able  time  period,  the  State  agency  shall 
be  advised  by  registered  mail  of  this  con¬ 
clusion,  of  remaining  deficiencies,  of  fur¬ 
ther  needed  corrective  action,  and  that 
all  deficiencies  must  be  corrected  within 
a  specified  new  time  period  beginning 
with  the  date  of  signature  on  the  receipt. 

(vi)  If  the  State  agency  has  been  given 
an  additional  time  period  pursuant  to 
paragraph  (a)  (2)  (v)  of  this  section,  ETA 
staff  shall  review  the  State  agency’s  ef¬ 
forts  at  the  end  of  the  time  period  by 
follow-up  visit  or  otherwise.  If  the  State 
agency  has  corrected  the  violation(s) ,  no 
further  action,  except  to  document  the 
fact,  need  be  taken  by  the  RA.  If  the 
State  agency  has  not  corrected  the  vio¬ 
lation  (s),  the  RA  shall  apply  remedial 
actions  to  the  State  agency  pursuant  to 
§  658.704  of  this  subpart. 

§  658.704  Remedial  actions. 

If  a  State  agency  fails  to  carry  out  a 
corrective  action  plan  imposed  xmder 
§  658.703  of  this  subpart,  the  RA  shall 
apply  one  or  more  of  the  following  re¬ 
medial  actions  to  the  State  agency: 

(a)  Imposition  of  special  reporting  re¬ 
quirements  for  a  specified  period  of  time; 

(b)  Restrictions  of  obligational  au¬ 
thority  within  one  or  more  expense  clas¬ 
sifications  ; 

(c)  Implementation  of  specific  oper¬ 
ating  systems  or  procedures  for  a  speci¬ 
fied  time; 

(d)  Requirement  of  special  training  for 
State  agency  personnel; 

(e)  Elevation  of  specific  decision  mak¬ 
ing  functions  from  the  State  Director  to 
the  RA;  imposition  of  Federal  staff  in 
key  State  agency  positions; 

(f)  P\mding  of  the  State  agency  on  a 
quarterly  or  other  sliort-term  b^is ; 


(g)  Withholding  of  funds  for  a  specific 
function  or  for  a  specific  geographical 
area; 

(h)  Holding  of  public  hearings  in  the 
State  on  the  State  agency’s  deficiencies; 
or 

(i)  If  the  matter  is  a  serious  or  a  con¬ 
tinual  violation,  formal  designation  of 
the  State  agency  as  out  of  cc«npliance 
with  ES  regulations  and  initiation  of  de¬ 
certification  procedures  against  the  State 
agency.  The  RA  shall  initiate  decertifica¬ 
tion  by  notifying  the  State  agency  by 
registered  mail  that  decertification  may 
be  forthcoming,  stating  the  reasons 
therefor.  Whenever  such  a  notice  is  sent 
to  a  State  agency,  the  RA  shall  prepare 
five  indexed  copies  containing,  in  chron¬ 
ological  order,  all  the  documents  per¬ 
tinent  to  the  case.  One  copy  shall  be 
retained.  Three  shall  be  sent  to  the  ETA 
national  office,  and  one  shall  be  sent  to 
the  Solicitor  of  Labor,  Attention;  Asso¬ 
ciate  Solicitor  for  Employment  and 
Training. 

§  658.705  Decision  to  decertify. 

(a)  Upon  receipt  for  a  request  for  de¬ 
certification,  the  Assistant  Secretary  for 
Employment  and  Training  shall  review 
the  case  and  shall  deceide  whether  de¬ 
certification  is  appropriate. 

(b)  If  the  Assistant  Secretary  decides 
that  decertification  is  not  appropriate, 
the  Assistant  Secretary,  if  appropriate, 
shall  instruct  that  an  alternate  remedial 
action  or  actions  be  applied. 

(c)  If  the  Assistant  Secretary  decides 
that  decertification  is  appropriate,  the 
Assistant  Secretary  shall  submit  the 
case  to  the  Secretary  giving  the  reasons 
for  the  recommendation  of  decertifica¬ 
tion.  The  Secretary  shall  then  decide 
whether  decertification  is  appropriate  or 
whether  other  remedial  actions  should  be 
applied. 

§  658.706  Notice  of  remedial  action. 

(a)  Whenever  a  decision  has  been 
made  to  apply  a  remedial  action  to  a 
State  agency,  the  RA,  or  the  Secretary  In 
cases  of  decertification,  shall  send  a  No¬ 
tice  of  Remedial  Action  to  the  State 
agency  by  registered  mail. 

(b)  If  the  remedial  action  is  decerti¬ 
fication,  the  notice  shall  state  that  the 
decertification  will  take  effect  in  30  cal¬ 
endar  days  unless  the  State  agency 
requests  a  hearing  in  writing  by  filing 
the  request  for  hearing  pursuant  to 
§  658.707  of  this  subpart  with  the  Secre¬ 
tary  within  30  calendar  days  of  the  State 
agency’s  receipt  of  the  notice.  If  a 
timely  request  for  hearing  is  filed,  de¬ 
certification  shall  be  stayed  pending  the 
outcome  of  the  hearing  procedures. 

(c)  If  the  remedial  action  is  other 
than  decertification,  the  notice  shall 
state  that  the  remedial  action  shall  take 
effect  immediately.  The  notice  may  also 
allow  the  State  agency  to  request  a  hear¬ 
ing  pursuant  to  §  658.707  of  this  subpart 
by  filing  a  request  in  writing  with  the 
RA  pmrsuant  to  §  658.707  of  this  subpart 
within  30  calendar  days  of  the  State 
agency’s  receipt  of  the  notice.  Such  an 
offOT  of  hearing,  or  the  acceptance 
thereof,  however.,  shall  not  stay  the  Im¬ 
plementation  of  t|ie  remedial  action. 
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(d)  nie  Notice  of  Remedial  Actiwi 
shall  set  forth  the  reasons  for  the  reme¬ 
dial  action. 

§  658.707  Requet>t!!  for  hearings. 

(a)  Any  State  agency  which  received 
a  Notice  of  Remedial  Action  imder 
§  658.706  of  this  subpart  or  a  notice  of 
disallowance  under  §  658.703  of  this  sub¬ 
part  may  request  a  hearing  on  the  issue 
if  the  remedial  action  is  decertification, 
or  if  a  hearing  has  been  offered  in  cases 
not  involving  decertification,  by  filing  a 
written  request  for  hearing  with  the  RA 
(or  Secretary  in  cases  of  decertification) 
within  30  calendar  days  of  receipt  of  the 
Notice  of  Remedial  Action,  stating  the 
reasons  the  State  agency  believes  the 
bases  of  the  decision  to  be  wrong,  and 
signed  by  the  State  Director. 

(b)  When  an  RA  receives  a  request 
for  hearing  from  a  State  agency,  the  RA 
shall  make  five  indexed  and  tabulated 
copies  of  a  file  containing,  in  chronologi¬ 
cal  order,  all  materials  and  correspond¬ 
ence  relevant  to  the  case.  The  RA  shall 
retain  one  file  and  send  two  copies  of  the 
appeal  file  to  the  ETA  national  office, 
one  to  the  Solicitor  of  Labor,  Attention : 
Associate  Solicitor  for  Employment  and 
Training,  and  one  to  the  Chief  Adminis¬ 
trative  Law  Judge  of  the  Department 
of  Labor. 

(c)  In  decertification  cases,  the  Ad- 
ministsator  shall  send  a  copy  of  the  file 
to  the  Chief  Administrative  Law  Judge. 

§  658.708  Hearings. 

(a)  Upon  receipt  of  a  hearing  file  by 
the  Chief  Administrative  Law  Judge,  the 
case  shall  be  docketed  and  notice  sent 
by  registered  mail,  return  receipt  re¬ 
quested,  to  the  Solicitor  of  Labor,  Atten¬ 
tion:  Associate  Solicitor  for  Employment 
and  Training,  the  Administrator,  the  RA 
and  the  State  Director.  The'notice  shall 
set  a  time,  place  and  date  for  a  hearing 
on  the  matter  and  shall  advise  the  par¬ 
ties  that: 

(1)  They  may  be  represented  at  the 
hearing; 


(2)  They  may  present  oral  and  docu¬ 
mentary  evidence  at  the  hearing; 

(3)  They  may  cross-examine  (^posing 
witnesses  at  the  hearing;  and 

(4)  They  may  request  re-scheduling  of 
the  hearing  if  the  time,  place  or  date  set 
are  inconvenient. 

(b)  The  Solicitor  of  Labor  or  the  So¬ 
licitor's  designee  shall  represent  the  De¬ 
partment  at  the  hearing. 

§  658.709  Conduct  of  hearings. 

(a)  The  hearing  shall  be  conducted  in 
accordance  with  sections  5-8  of  the  Ad¬ 
ministrative  Procedure  Act,  5  U.S.C.  553 
et  seq. 

(b)  Technical  rules  of  evidence  shall 
not  apply,  but  rules  or  principles  designed 
to  assure  production  of  the  most  credible 
evidence  available,  and  to  subject  testi¬ 
mony  to  test  by  cross-examination,  shall 
be  applied  if  necessary  by  the  Hearing 
Officer  conducting  the  hearing.  The 
Hearing  Officer  may  exclude  irrelevant, 
immaterial  or  unduly  repetitious  evi¬ 
dence.  All  documents  and  other  evidence 
offered  or  taken  for  the  record  shall  be 
open  to  examination  by  the  parties.  Op¬ 
portunity  shall  be  given  to  refute  facts 
and  arguments  advanced  on  either  side 
of  the  issue.  A  transcript  shall  be  made 
of  the  oral  evidence  except  to  the  extent 
the  substance  thereof  is  stipulated  for 
the  record. 

(c)  The  general  provisions  governing 
discovery  as  provided  in  the  Rules  of 
Civil  Procedure  for  the  United  States 
District  Court,  Title  V,  28  U.S.C.,  Rules  26 
through  37,  may  be  made  applicable  to 
the  extent  that  the  Hearing  Officer  con¬ 
cludes  that  their  use  would  promote  the 
proper  advancement  of  the  hearing. 

(d)  When  a  public  officer  is  a  respond¬ 
ent  in  a  hearing  in  an  official  capacity 
and  during  its  pendency  dies,  resigns,  or 
otherwise  ceases  to  hold  office,  the 
proceeding  does  not  abate  and  the  offi¬ 
cer’s  successor  is  automatically  substi¬ 
tuted  as  a  party.  Proceedings  following 
the  substitution  shall  be  in  the  name  of 
the  substituted  party,  but  any  misnomer 
not  affecting  the  substantive  rights  of 
the  parties  shall  be  disregarded.  An  order 


of  substitution  may  be  entered  at  any 
time,  but  the  omission  to  ent^  such  an  ' 
order  shall  not  affect  the  substitution. 

§  658.710  Decision  of  the  Hearing  Offi¬ 
cer. 

(a)  The  Hearing  Officer  shall  have 
Jurisdiction  to  decide  all  Issues  of  fact 
and  related  issues  of  law  and  to  grant  or 
deny  appropriate  motions,  but  shall  not 
have  jurisdiction  to  decide  upon  tJie 
validity  of  Federal  statutes  or  regula¬ 
tions. 

(b)  The  decision  of  the  Hearing  Offi¬ 
cer  shall  be  based  on  the  hearing  record, 
Shan  be  in  writing  and  shall  state  the 
factual  and  legal  bases  of  the  decision. 

(c)  Except  when  the  case  involves  the 
decertification  of  a  State  agency,  the  de¬ 
cision  of  the  Hearing  Officer  shall  be  the 
final  decision  of  the  Secretary. 

(d)  If  the  case  involves  the  decertifica¬ 
tion  of  a  State  agency,  the  decision  of  the 
Hearing  Officer  shall  contain  a  notice 
stating  that,  within  30  calendar  days  of 
the  decision,  the  State  agency  or  the  Ad¬ 
ministrator  may  appeal  to  the  Secretary 
by  sending  by  registered  mail,  retmm 
receipt  requested,  a  written  appeal  to  the 
Secretary,  care  of  the  Hearing  (Officer 
who  made  the  decision. 

§  658.711  Decision  of  the  Secretary. 

(a)  Upon  the  receipt  of  an  appeal  to 
the  Secretary,  the  Hearing  Officer  shall 
certify  the  record  in  the  case  to  the 
Secretary,  who  may  take  additional  evi¬ 
dence,  provided  time  to  rebut  such  new 
evidence  is  given  to  the  opposing  party, 
or  who  may  make  a  decision  to  decertify 
or  not  on  the  basis  of  the  hearing  record. 

(b)  The  decision  of  the  Secretary  shall 
be  final,  shall  be  in  writing,  and  shall 
set  forth  the  factual  and  legal  bases  for 
the  decision. 

Signed  at  Washington,  D.C.  this  1st 
day  of  October,  1976. 

William  H.  Kolberg, 
Assistant  Secretary  for 
Employment  and  Training, 
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